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ADDRESS. 


History  is  photography  applied  to  human  affairs.  Imperfec- 
tion in  material,  or  lack  of  care  and  skill  in  the  artist,  may  mar 
or  spoil  the  work.  Human  bones  wired  together — the  grinning 
skeleton  in  some  sui'gical  museum — are  not  the  divine  creation  ; 
but  when  clothed  with  flesh  and  blood,  nerve  and  muscle,  and 
endowed  with  the  spirit  which  gives  action,  color,  and  tone, 
we  recognize  the  creative  individuality,  the  living  man.  The 
cold  words  of  the  statutes  alone  no  more  constitute  the  law  of 
the  land,  than  the  articulated  skeleton  the  living  soul.  They 
must  be  clothed  with  the  interpretation  given  by  the  courts,  to 
which  must  be  added  the  law  of  custom,  which  constitutes 
four  fifths  of  all  the  law  we  have,  and  which,  like  the  air  we 
breathe,  animates  and  protects  us  in  our  homes,  in  our  social 
gatherings,  in  our  business  relations,  and  in  our  private  life. 
The  spirit  which  pervades  this  great  body  of  statutory  and 
customary  law,  and  in  which  it  is  administered,  is  as  natural 
and  vitalizing  in  jurisprudence  as  in  the  human  animal. 

Motion  is  the  law  of  life  ;  inertia,  of  decay  and  death. 

There  are  zest,  health,  and  pleasure  in  the  cooling  draughts 
from  the  mountain  spring,  but  poison  and  fever  in  the  stagnant 
waters  of  that  "  river  of  death,"  the  shaded  Yazoo. 

Between  life  and  death  there  is  an  eternal  struggle  for  the  mas- 
tery. This  is  the  result  of  a  universal  law.  It  pervades  alike 
jurisprudence,  the  human  form,  and  that  infinity  of  star-lit 
worlds,  in  comparison  with  which  our  own  solar  system  is  but  a 
grain  of  sand  upon  the  shore  of  the  great  ocean  of  infinite  space. 

There  are  many  peculiarities  in  the  jurisprudence  of  this  state. 
These  in  general  are  the  result  of  her  early  history.  These 
differences  would  have  been  more  marked  had  those  who  for  a 
century  made  and  administered  our  laws  known  more  of  that 
history.     Much  that  is  now  known  was  a  sealed  book  to  them. 

The  chief-justices  who  gave  color  and  form  to  so  much  of 
our  legislation  as  well  as  our  folk-lore  law  and  law  of  custom, 


Richardson  and  Parker,  except  in  name  were  Massachu- 
setts men,  and  Judge  Perley  was  so  in  fact.  Even  Chief- 
Justice  Smith,  with  all  his  diligence, — and  it  bordered  close 
upon  the  marvellous, — was,  as  he  tells  us,  unable  to  find  the 
code  of  laws  under  which  New  Hampshire  began  her  provincial 
life.  Under  the  lead  of  these  men,  and  others,  the  process  of 
assimilation  with  the  jurisprudence  of  the  mother  country  and 
of  our  sister  New  England  states  has  gone  on  from  generation  to 
generation,  until  it  is  often  difficult  and  sometimes  impossible 
to  identify  the  primitive  formation.  The  fathers  who  laid  the 
foundations  of  our  institutions,  making  due  allowance  for  their 
environments,  in  the  main  acted  wisely  ;  but  the  record  they 
have  left  is  often  fragmentary,  imperfect,  and  obscure. 

There  is  another  difficulty.  No^  matter  how  accurate  the 
portraiture,  nor  how  much  the  light  may  predominate  over 
the  shade,  it  is  almost  impossible  for  the  descendants  of  the 
Puritans  to  regard  an  accurate  photograph  as  anything  but  a 
caricature  of  their  ancestors.  For  illustration  :  Every  child  in 
the  land,  with  glowing  eye,  looks  forward  to  Christmas  and 
Christmas  eve,  and  every  mother's  heart  grows  warm  at  the 
thought.  But  two  hundred  and  twenty-four  years  ago  the  law  of 
New  Hampshire,  as  well  as  of  Massachusetts,  was  as  follows : 

"For  pventing  disorders  arising  in  seuerall  places  wthin 
this  jurisdiccon,  by  reason  of  some  still  observing  such  ffesti- 
valls  as  were  superstitiously  kept  in  other  countrys,  to  the  great 
dishonnor  of  God  &  offence  of  others,  it  is  therefore  ordered  by 
this  Court  and  the  authority  thereof,  that  whosoever  shall  be 
found  observing  any  such  day  as  Christmas  or  the  like,  either 
by  forbearing  of  labour,  feasting,  or  any  other  way,  upon  any 
such  accounts  as  aforesaijd,  every  person  so  offending  shall  pay 
for  euery  such  offence  five  shillings,  as  a  fine  to  the  county." 
4  Records  of  Mass.  (Parti)  366. 

In  1660  the  same  body  said, — 

"This  Court,  considering  how  farre  Sathan  doth  prevajle 
vpon  seuerall  persons  wihin  this  jurisdiction  to  make  away 
themselves,  judgeth  that  God  calls  them  to  beare  testimony 
against  such  wicked  and  vnnaturall  practises,  that  others  maybe 
deterred  therefrom,  doe  therefore  order,  that  from  henceforth  if 
any  person,  inhabitant  or  strainger,  shall  at  any  time  be  found 
by  any  jury  to  lay  violent  hands  on  themselves,  or  be  wilfully 
guilty  of  theire  oune  deaths,  euery  such  person  shall  be  denjed 


the  priviledge  of  being  burjed  in  the  comon  burying  place  of 
Christians,  but  shall  be  buried  in  some  comon  highway  where 
the  selectmen  of  the  toune  where  such  person  did  inhabit  shall 
appoint,  &  a  cart  loade  of  stones  layd  vpon  the  graue,  as  a 
brand  of  infamy,  and  as  a  warning  to  others  to  be  ware  of  the 
like  damnable  practises."     4  Records  of  Mass.  (Part  I)  432, 

And  yet  history  repeats  itself.  In  1824  Amos  Fernald  lived 
in  what  is  still  known  as  the  Ladd  district  in  what  is  now  Bel- 
mont. He  was  a  married  man,  and  starved  his  illegitimate 
child  to  death  in  his  own  house.  For  this  he  was  indicted, 
and  imprisoned  in  the  state  prison.*  After  his  release,  he 
starved  to  death  too.  Some  said  he  committed  suicide  by 
starvation  ;  others  said  that  by  a  special  providence  the  Al- 
mighty had  affected  his  throat  with  a  peculiar  disease  by  reason 
of  which  he  was  unable  to  take  food,  and  so  died.  His  body 
was  buried  in  the  Gulf  neighborhood  in  what  is  now  Tilton, 
about  a  mile  from  the  village,  but  between  the  fence  and  the 
travelled  part  of  the  road  in  what,  in  the  mother  country,  would 
have  been  known  as  the  king's  highway. 

On  February  i,  1682,  at  Portsmouth,  Edward  Gove  was  in- 
dicted for  high  treason  against  the  king's  authority  in  New 
Hampshire.  He  was  a  fanatical,  half  drunken,  and  more  than 
half  crazy  zealot.  On  February  2,  16S2,  he  was  arraigned,  and 
the  trial  began.  He  was  found  guilty,  and, this  was  the  sentence 
pronounced  by  our  own  Waldron  : 

That  "he  should  be  carried  back  to  the  place  from  whence 
he  came  and  from  thence  be  drawn  to  the  place  of  execution,  and 
be  there  hanged  by  the  neck  and  cut  down  alive,  and  that  his 
entrails  be  taken  out  and  burnt  before  his  face,  and  his  head 
cut  off,  and  his  body  divided  into  four  quarters,  and  his  head 
and  quarters  disposed  of  at  the  king's  pleasure."  2  N.  H. 
Hist.  Col.  44. 

From  the  earliest  hours  of  the  province  every  person  was  lia- 
ble to  arrest  and  to  be  imprisoned  for  debt.  This  looks  like 
barbarism  to  us  ;  and  yet  it  was  quite  common  here  long  after 
the  commencement  of  the  present  century. 

The  mandate  of  the  earliest  processes  was  to  "  attach  "  or  "  to 

*Amos  Fernald  and  his  wife  Abigail  were  indicted  for  murder  at  the  September  term,  1824. 
At  the  February  term,  1825,  the  verdict  was,  guilty  of  manslaughter.  At  the  September 
term,  1825,  Fernald  was  sentenced  to  30  days'  solitary  confinement  in  the  state  prison,  hard 
labor  therein  for  five  years,  and  to  pay  costs  of  prosecution  taxed  at  55255.  He  was  defended 
by  Jeremiah  Mason,     a  Trials  in  New  Hampshire. 
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arrest"  the  body  of  the  defendant,  "and  him  safely  keep." 
By  the  customary  lav/,  from  the  settlement  of  the  province  until 
years  after  the  adoption  of  our  present  constitution,  this  man- 
date was  construed  by  the  high  and  the  low,  the  learned  and 
the  unlearned,  to  authorize  the  sheriff  to  keep  the  dead  body  of 
the  defendant  above  ground  until  the  debt  for  which  the  suit 
was  brought  was  paid. 

On  December  lo,  16S3,  Cranfield  issued  his  "  order  for  the 
administration  of  the  sacraments  according  to  the  mode  of  the 
Church  of  England." 

Joseph  Rayn,  attorney-general  for  the  king,  tiled  two  infor- 
mations against  Joshua  Moodey  for  violation  of  the  order,  the 
last  bearing  date  February  6,  1683-4.  On  the  latter  date, 
Walter  Barefoot,  Henry  Green,  Peter  Coffin,  and  Henry  Roby 
sentenced  Moodey  to  be  imprisoned  without  bail  or  mainprize, 
and  forthwith  committed  him  to  prison  at  Great  Island.  Mr. 
Moodey,  in  his  church  records,  among  other  comments  upon 
his  judges,  said, — "•  Robie  was  excommunicated  out  of  Hampton 
church,  for  a  common  drunkard,  and  died  excommunicate  and 
was  by  his  friends  thrown  into  a  hole  near  his  house yor  fear 
of  an  arrest  of  his  carcase."     Farmer's  Belknap  47S. 

All  understood  that  a  judge  was  as  likely  to  have  his  "  car- 
case "  kept  above  ground  after  his  decease  as  any  one  else. 

Judge  Chandler  was  the  great  man  of  eastern  Vermont.  He 
was  confined  for  debt  in  jail  at  Westminster,  opposite  Walpole, 
N.  H.,  in  1785.  The  legislature  of  Vermont,  on  June  16,  lySS* 
passed  an  act  discharging  him  from  imprisonment  on  certain 
conditions.  Before  he  could  bring  himself  within  the  act,  he 
died,  June  20,  17S5,  four  days  after  its  passage.  Mr.  Hall,  in 
his  history  of  eastern  Vermont,  pages  583,  584,  gives  us  this 
recital : 

"  For  several  days  the  corpse  remained  in  the  cell  of  the  jail. 
*  *  At  length,  when  the  body  had  become  so  offensive  as 
to  endanger  the  health  of  the  prisoners  confined  in  the  jail,  Na- 
than Fisk,  the  jailer,  suggested  an  expedient  which  was  quickly 
put  in  practice.  On  measuring  the  jail  liberties,  he  found  that 
by  stretching  the  chain  he  could  include  within  them  a  small 
section  of  the  adjoining  burying-ground.  A  grave  was  then 
commenced  just  outside  the  grave-yard  fence  and  just  within  the 
jail-yard  limits.  As  the  excavation  advanced,  it  was  directed 
obliquely  under  the  fence  until  a  sufficient  depth  and  obliquity 


had  been  obtained.  These  preparations  having  been  completed, 
the  jailer  in  company  with  a  few  individuals  entered  in  the 
silence  of  midnight  the  cell  where  the  putrescent  mass  was 
lying,  placed  it  in  a  rough  box-like  coffin,  drew  it  on  the  ground 
to  the  spot  selected  for  interment,  and  consigned  to  its  last  rest- 
ing-place all  that  remained  of  the  once  noted  Chandler. 

"  Thus  was  he  buried  within  the  jail  limits,  and  yet  by  a  very 
pardonable  evasion  of  law,  beneath  the  consecrated  soil  of 
'  the  old  Westminster  church-yard.'  " 

Illustrations  might  be  multiplied  almost  indefinitely.  Let 
these  suffice  for  the  present. 

The  jurisprudence  of  New  Hampshire  follows  her  history,  and 
must  therefore  be  divided  into  periods.  The  first  covers  the  time 
from  the  first  "  scattered  beginnings,"  to  use  the  phraseology  of 
Governor  Bradford,  to  the  union  with  Massachusetts. 

"The  Shoals" — "Smith's  Isles" — were  discovered  first. 
For  obvious  reasons  they  should  have  been  the  first  inhabited 
by  white  men,  but  the  date  of  the  first  settlement  there  seems 
to  have  been  entirely  unknown. 

Portsmouth  and  Dover  are  commonly  said  to  have  been  set- 
tled about  1633,  although  tradition  assigns  an  earlier  date  for 
the  advent  of  a  few  of  those  hardy,  daring,  and  adventurous 
spirits  who  flock  to  an  exposed  outpost  on  the  frontiers  in  obe- 
dience, as  it  were,  to  an  irresistible  law.  The  "  bound  house" 
in  Hampton  was  erected  in  1636,  but  that  town  and  Exeter 
were  settled  in  1638. 

"As  the  twig  is  bent  the  tree's  inclined,"  is  but  the  poetic 
expression  of  a  general  law.  It  applies  to  individuals  and  to 
the  community  of  which  they  are  a  part,  and  of  whose  will 
they  are  the  exponents.  The  man  is  but  the  child,  with  his 
powers  developed  and  his  character  modified  by  association, 
training,  and  the  hard  discipline  of  life.  This  is  equally  true 
of  New  Hampshire  as  it  has  grown  and  developed  step  by  step 
from  these  baby  colonies. 

Leadership  is  a  born  attribute  in  man.  It  dominates  and 
moulds  the  course  and  conduct  of  others.  In  this  respect  polit- 
ical communities  are  but  the  reflex — the  alter  ego — of  the  men 
who  make  them  what  they  are.  In  this  sense  a  single  man 
may  constitute  a  town,  a  municipality,  or  a  state.  Here,  as 
elsewhere,  the  strong  dominate  the  weak,  and  often,  if  aggres- 
sive and  unscrupulous,  compel  them  to  adopt  a  course  alike 
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contrary  to  their  true  interests  and  their  better  instincts.  In 
this  way  even  New  Hampshire  has  sometimes  "  been  brought 
to  shame,"  and  her  sons  and  daughters  in  consequence  have 
clad  themselves  in  sack-cloth  and  ashes. 

New  Hampshire  by  her  early  history  is  broadly  distinguished 
from  her  sister  colonies.  Others  at  some  time  or  times  had 
royal  charters,  but  New  Hampshire  never  had.  In  spirit  even 
the  colony  of  Plymouth  and  that  of  Massachusetts  Bay,  similar 
in  so  many  respects,  were  as  unlike  as  the  waters  of  the  Mis- 
sissippi and  the  Missouri. 

The  founders  of  Plymouth  were  a  sturdy  people.  They  came, 
as  a  rule,  from  the  industrious  communities,  and  were  neither 
rich,  cultivated,  nor  numerous.  Though  by  no  means  perfect, 
they  were  in  general  sincere.  While  in  theory  they  were  harsh 
and  intolerant,  in  practice  they  were  far  more  lenient  and  tol- 
erant than  their  younger,  more  thrifty,  more  courtly,  and 
unscrupulous  neighbors  of  the  "Bay  colony."  The  former 
were  men  who  had  suffered, — fanatical,  it  may  be, — with 
marked  virtues,  strong  passions,  and  human  infirmities,  but 
devoutly  intent  on  founding  the  kingdom  of  God  in  the  New 
World.  The  latter  were  a  troop  of  grasping,  crafty  politicians, 
tolerant  in  speech  but  harsh  and  intolerant  in  act,  intent  on 
founding  a  pure  democracy  bottomed  on  a  cast-iron  religious 
aristocracy.  The  early  settlers  in  New  Hampshire  had  little  in 
common  with  either. 

From  the  pulpit,  the  bench,  the  bar,  and  the  rostrum  it  has  been 
said,  and  reechoed  in  a  great  variety  of  forms,  and  with  more  or 
less  of  misty  qualification,  that  all  these  brought  with  them  the 
laws  and  institutions  of  the  mother  country.  As  respects  New 
Hampshire,  this  was  utterly  false,  and  we  shall  see  in  the  here- 
after how  far  it  was  from  the  truth  as  respects  the  others. 

The  fathers  did  not  come  here  to  take  to  their  hearts  what 
they  loathed,  or  to  reenact  what  they  hated.  They  did  not,  it 
is  true,  attempt  to  shake  oft"  their  nominal  allegiance  to  the  Brit- 
ish crown.  Such  an  act  could  only  have  emanated  from  the 
bedlamites  of  some  madhouse.  Nor  did  they,  when  weighing 
the  arguments  for  or  against  a  proposed  measure,  ignore  the 
lessons  of  British  history  and  folk-lore  law.  In  a  word,  they 
utilized  their  experience  as  a  man  whose  house  had  been  de- 
stroyed would  when  he  came  to  build  a  new  one.  Beyond  this, 
they  recognized   but   two  sources  of  authority, — the  Bible,  and 


their  own  will  as  expounded  by  the  freemen  or  their  rej^resen- 
tatives,  the  general  court.  The  Plymouth  colonists  put  their 
position  beyond  all  doubt.  Before  they  left  the  Mayflower  they 
drew  up  and  signed  the  following  compact : 

"In  ye  name  of  God,  Amen.  We  whose  names  are  under- 
writen,  the  loyall  subjects  of  our  dread  soveraigne  Lord,  King 
James,  by  ye  grace  of  God,  of  Great  Britaine,  Franc,  &  Ireland 
king,  defender  of  ye  faith,  &c.,  haveing  undertaken,  for  ye 
glorie  of  God,  and  advancement  of  ye  Christian  faith,  and  hon- 
our of  our  king  &  countrie,  a  voyage  to  plant  ye  first  colonie  in 
ye  Northerne  parts  of  Virginia,  doe  by  these  presents  solemnly 
&  mutualy  in  ye  presence  of  God,  and  one  of  another,  covenant 
&  combine  our  selves  togeather  into  a  civill  body  politick,  for 
our  better  ordering  &  preservation  &  furtherance  of  ye  ends 
aforesaid;  and  by  vertue  hearof  to  enacte,  constitute,  and  frame 
such  just  &  equall  lawes,  ordinances,  acts,  constitutions,  & 
offices,  from  time  to  time,  as  shall  be  thought  most  meete  & 
convenient  for  ye  generall  good  of  ye  Colonie,  unto  which  we 
promise  all  due  submission  and  obedience."  Bradford's  His- 
tory S9,  90. 

This  was  distinctly  foreshadowed  by  Pastor  Robinson  in  his 
lengthy  letter  to  "  the  whole  "  before  they  left  for  these  shores. 
Bradford's  History  67  ;  II  John  of  Barneveld  295.  Both  are 
too  clear  for  comment. 

The  Bay  colonists  reallv  acted  on  principles  somewhat  akin 
to  these,  but,  with  characteristic  shrewdness  and  diplomatic 
tact,  while  ostensibly  doing  one  thing  they  really  did  another. 
They  recognized  for  temporary  purposes  something  of  the  Eng- 
lish law  and  practice.  They  passed  a  few  laws  and  ordinances 
of  their  own.     On  August  23,  1630,  they  provided, — 

"That  the  Gouernr  &  Deputy  Gounr,  for  the  tyme  being, 
shall  alwaies  be  justices  of  ye  peace  ;  and  that  Sr  Rich  :  Salton- 
stall,  Mr.  Johnson,  Mr  Endicott,  &  Mr  Ludlowe  shalbe  justices 
of  the  peace  for  the  psent  tyme,  in  all  things  to  haue  like  power 
that  justices  of  peace  hath  in  England  for  reformacon  of  abuses 
and  punishing  of  ofiendrs  ;  and  that  any  justice  of  the  peace 
may  imprison  an  oftendr,  but  not  inflict  any  corporall  punishmt 
wthout  the  psence  &  consent  of  some  one  of  the  Assistants,  i 
Records  of  Mass.  74. 

After  the  exhumation  of  the  Jewish  law,  justices  of  the  peace, 
as  such,  were  unknown  until  the  days  of  Andros. 
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On  May  2=;,  1636,  they  took  steps  to  establish  the  funda- 
mental law  of  the  commonwealth.     They  provided, — 

"The  Gounr,  Deputy  Gounr,  Tho  :  Dudley,  John  Haynes, 
Rich  :  Bellingham,  Esq,  Mr  Cotton,  Mr  Peters,  &  Mr  Shep- 
heard  are  intreated  to  make  a  draught  of  lawes  agreeable  to  the 
Word  of  God,  wch  may  be  the  flundamentalls  of  this  comon- 
wealth,  &  to  present  the  same  to  the  nexte  Genall  Court."  i 
Records  of  Mass.  174. 

But  in  the  meantime,  and  at  the  same  session,  they  provided 
for  the  temporary  administration  of  justice  as  follows: 

"And  it  is  ordered,  that  in  the  meane  tyme  the  magistrates  & 
their  assosiates  shall  pceede  in  the  courts  to  heare  &  determine 
all  causes  according  to  the  lawes  nowe  established,  &  where 
there  is  noe  law,  then  as  neere  the  lawe  of  God  as  they  can  ;  & 
for  all  busines  out  of  Court,  for  wch  there  is  noe  certaine  rule 
yet  sett  downe,  those  of  the  standing  counsell,  or  some  two  of 
them,  shall  take  order  by  their  best  discrecon,  that  they  maybe 
ordered  &  ended  according  to  the  rule  of  Gods  Word,  &  to 
take  care  for  all  millitary  affaires  till  the  nexte  Genall  Court." 
I  Records  of  Mass.  175. 

Towns,  churches,  religious  teachers,  and  the  magistracy 
labored  upon  the  embryo  constitution.  The  matter  was  com- 
mitted to  two  eminent  ministers,  John  Cotton  and  Nathaniel 
Ward.  Each  framed  a  model.  Cotton's  plan,  mild  and  benefi- 
cent for  the  age,  was  rejected.  Ward's  plan,  after  passing  the 
ordeals  named,  was  adopted  in  1641.  It  comprised  one  hun- 
dred laws,  and  constituted  the  famed  body  of  liberties. 

Ward,  who  gave  it  its  finishing  touches,  had  passed  the  inns 
of  court  or  of  chancery,  and  practised  law  in  the  mother  coun- 
try, and  of  course  was  admirably  adapted  to  give  the  doctrines 
of  the  Old  Testament  and  the  Jewish  law  a  popular  flavor. 

Let  us  see  what  the  colonists  did. 

Until  1663  they  did  not  even  recognize  the  supremacy  of  the 
king  by  issuing  writs  in  his  name.  They  discarded  the  whole 
system  of  crown  law,  and  in  1641  the  general  court  ordered 
"  that  no  man's  life  shall  be  taken  away,  no  man's  honour  or 
good  name  shall  be  stained,  no  man's  person  shall  be  arrested, 
restrained,  banished,  dismembered,  nor  any  way  punished  ;  no 
man  shall  be  deprived  of  his  wife  or  children,  no  man's  goods 
or  estate  shall  be  taken  away  from  him,  nor  any  way  indam- 
aged,  under  colour  of  law,  or  countenance  of  authority,  unless 
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it  be  by  virtue  or  equity  of  some  express  law  of  the  country 
warranting  the  same,  established  by  a  general  court,  and  suffi- 
ciently published  ;  or  in  case  of  the  defect  of  a  law,  in  any  par- 
ticular case,  by  the  Word  of  God.  And  in  capital  cases,  or  in 
cases  concerning  dismembering,  or  banishment,  according  to 
that  word,  to  be  judged  by  the  general  court."  Ancient  Char- 
ters 43,  44. 

For  generations  they  rejected  the  benefit  of  clergy.  They 
substituted  for  the  law  of  England  in  relation  to  crimes  the  Mo- 
saic code.  They  swept  away  the  whole  English  law  of  descent 
and  distribution,  and  established  the  doctrine  of  equality,  but 
gave  the  eldest  son  a  double  share,  in  accordance  with  Jewish 
law.  They  made  all  the  estates  allodial.  They  annihilated  the 
elaborate,  artificial,  subtle,  and  intensely  complicated  system  of 
English  conveyancing,  and  substituted  another,  brief,  plain,  and 
comprehensive.  They  discarded  tlie  whole  British  system  for 
the  administration  of  justice,  and  created  another  entirely  un- 
known in  the  mother  country.  They  provided  that  causes  at 
law  and  in  equity  should  be  heard  by  the  same  tribunal,  con- 
trary to  the  English  rule  for  centuries.  They  made  real  estate 
liable  for  debts,  reconstructed  the  whole  law  of  attachment, 
created  the  law  of  levy  and  extent,  and  established  for  legal  pur- 
poses the  sale  at  public  vendue.  They  discarded  the  shrievalty, 
with  its  power  of  packing  juries  under  the  guise  of  selecting 
jurors.  They  substituted  for  this  the  marshalship,  and  election 
of  jurors  by  town-meeting.  They  struck  the  Church  of  Eng- 
land under  the  fifth  rib  by  making  ministei's  elective  teachers. 
They  made  marriage  a  civil  contract,  which  no  minister  or 
clergyman  for  generations  could  solemnize.  They  rejected  the 
doctrine  of  the  Church  of  Rome  and  of  the  Church  of  England, 
the  civil  law,  the  common  law,  the  statutory  law  of  the  mother 
country,  and  the  canon  law  as  expounded  at  Doctors'  Com- 
mons in  relation  to  divorce,  and  put  it  on  an  entirely  new  foot- 
ing by  adopting  the  third  part  of  the  mishna,  or  oral  or  com- 
mon law  of  the  Jews,  in  relation  to  divorce  and  the  commerce 
of  the  sexes,  and  then  amended  the  Word  of  God  so  that  the 
county  court,  the  courts  of  assistants,  and  the  general  court 
might  grant  a  divorce  from  the  bonds  of  matrimony,  whenever 
any  of  those  tribunals  might  deem  it  for  the  best.  They  invented 
the  action  of  review  as  a  matter  of  right,  and  the  action  of 
book  debt,  aided  by  the  supplctory  oath. 


12 

But  besides  all  this  and  much  more,  they  introduced  a  system 
of  espionage  ahnost  as  searching  as  that  of  the  Inquisition. 
Every  man  became  a  spy  upon  his  neighbor,  and  the  magis- 
trate became  omnipresent.  People  were  sometimes  arrested 
for  criminal  offences  and  acquitted,  and  yet  convicted  of  some 
"indiscretion"  in  connection  with  the  offence.  They  were  often 
arrested  on  "suspicion"  of  committing  some  offence.  It  is  but 
just,  however,  to  say,  that  unless  they  were  charged  with  being 
Quakers,  witches,  or  with  preaching  or  teaching  something  on 
doctrinal  points  which  was  supposed  to  be  contrary  to  some- 
thing that  was  usually  taught,  or  of  being  in  a  minority,  as  Gov- 
ernor Vane  and  Wheelwright  were,  they  were  generally  ac- 
quitted. But  for  this,  while  there  could  be  no  justification, 
there  were  circumstances  in  extenuation.  Some  seem  to  think 
that  if  we  go  back  a  short  distance,  and  fail  to  strike  the  Garden 
of  Eden  in  its  primitive  innocence,  we  shall  at  least  find  the 
appropriate  home  of  the  perfectionists,  verging  on  a  period 
when  human  nature,  freed  from  its  grossness,  was  arrayed  in 
spotless  robes.  Whoever  will  study  attentively  the  pages  of 
Bradford,  Hubbai'd,  Winthrop,  Hutchinson,  and  the  twenty 
volumes  of  colonial  records,  will  at  least  find  that  Plymouth 
and  the  Bay  Colony  were  not  that  ideal  home. 

The  people  were  the  most  litigious  on  the  earth.  More  or 
less  of  the  higher  magistrates  had  been  educated  as  lawyers,  but 
for  a  long  period,  with  a  single  brief  exception  in  each  colony,  no 
lawyers  educated  as  such  were  engaged  in  the  practice  of  the  law. 
As  a  consequence,  whoever  could  read  and  write,  and  some  who 
could  not,  became  a  sort  of  mermaid  lawyers,  and  these,  as  was 
to  be  expected,  mistook  tricks,  quirks,  and  quibbles  for  law,  and 
shystering  for  jurisprudence.  So  far  had  this  gone,  that  as  early 
as  1656  the  general  court  of  Massachusetts  had  to  apply  the  gag, 
and  prohibit  the  parties,  by  themselves  or  their  attorney,  plead- 
ing "  for  a  longer  time  than  one  hour." 

The  records  are  tettered  with  charges  of  theft,  drunkenness, 
and  other  disorders  against  the  peace  and  good  order  of  society, 
and  fairly  blotched  with  charges  of  social  sins  and  indiscretions. 

The  year  1635  was  one  of  the  halcyon  years  in  the  colony. 
Bostonians  never  fail  to  point  to  it  with  pride,  as  the  year  of 
light.  At  that  time  prosecutions  were  barred  which  had  been 
committed  more  than  two  years  prior  to  the  session  of  the  grand 
jury  ;  and  yet  one  of  your  members,  in  a  public  address  befoi'e 
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this  body,  has  called  your  attention  to  the  fact  that  in  that  very 
year,  when  there  were  less  than  6,000  people  in  that  colony,  the 
grand  jury  found  one  hundred  indictments  at  a  single  term. 
Concord  has  in  round  numbers  15,000,  and  Merrimack  county 
less  than  50,000  people.  What  would  you  think,  what  would 
the  people  of  Concord  think,  if,  after  throwing  out  what  are 
known  as  liquor  cases,  250  indictments  should  be  found  at  a 
single  term,  or  500  a  year  against  the  people  of  Concord  alone, 
or  770  a  term,  or  1,550  a  year  against  the  people  of  Merrimack 
county  ? 

With  the  exception  named,  taking  ten  years  together,  the 
indictments  in  this  county  will  not  exceed  fifty  on  an  average, 
and  the  offences  of  which  justices  of  the  peace,  police  courts, 
and  the  grand  jury  actually  take  cognizance,  all  told,  will  not 
average  300  a  year  for  the  central  county  of  the  state.  The 
stanza, — 

"  The  good  old  ways  our  fathers  trod 
Shall  grace  their  children  never," 

would  seem  singularly  inappropriate  at  the  present  time. 

The  apology  in  extenuation  for  this  state  of  things,  as  respects 
Plymouth,  has  been  given  by  Governor  Bradford  in  his  history. 
Any  abridgement  would  impair  its  force,  and  I  therefore  give 
it  entire  : 

"  But  it  may  be  demanded  how  it  came  to  pass  that  so  many 
wicked  persons  and  profane  people  should  so  quickly  come 
over  into  this  land,  &  mixe  them  selves  amongst  them.?  seeing 
it  was  religious  men  yt  begane  ye  work,  and  they  came  for 
religions  sake.  I  confess  this  may  be  marveilled  at,  at  least  in 
time  to  come,  when  the  reasons  thereof  should  not  be  knowne  ; 
and  3'e  more  because  here  was  so  many  hardships  and  wants 
mett  withall.  I  shall  therefore  indeavor  to  give  some  answer 
hereunto.  And  first,  according  to  yt  in  ye  gospell,  it  is  ever  to 
be  remembered  that  wher  ye  Lord  begins  to  sow  good  seed, 
ther  ye  envious  man  will  endeavore  to  sow  tares.  3.  Men 
being  to  come  over  into  a  wildernes,  in  which  much  labour  & 
servise  was  to  be  done  aboute  building  &  planting,  &c.,  such 
as  wanted  help  in  yt  respecte,  when  they  could  not  have  such 
as  yey  would,  were  glad  to  take  such  as  they  could  ;  and  so, 
many  untoward  servants,  sundry  of  them  proved,  that  were 
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thus  brought  over,  both  men  &  women  kind ;  who,  when 
their  times  were  expired,  became  families  of  them  selves,  which 
gave  increase  hereunto.  3.  An  other  and  a  maine  reason  hear- 
of  was,  that  men,  finding  so  many  godly  disposed  persons  will- 
ing to  come  into  these  parts,  some  begane  to  make  a  trade  of  it, 
to  transeport  passengers  &  thier  goods,  and  hired  ships  for  that 
end  ;  and  then,  to  make  up  their  fraight  and  advance  their  prof- 
ite,  cai'ed  not  who  ye  persons  were,  so  they  had  money  to  pay 
them.  And  by  this  means  the  cuntrie  became  pestered  with 
many  unworthy  persons,  who,  being  come  over,  crept  into  one 
place  or  other  4.  Againe,  the  Loi^ds  blesing  usually  follow- 
ing his  people,  as  well  in  outward  as  spirituall  things,  (though 
afflictions  be  mixed  withall,)  doe  make  many  to  adhear  to  ye 
people  of  God,  as  many  followed  Christ,  for  ye  loaves  sake,  John 
6,  26.  and  a  mixed  multitud  came  into  ye  willdernes  with  ye 
people  of  God  out  of  Eagipte  of  old,  Exod.  12.  38;  so  allso 
ther  were  sente  by  their  freinds  some  under  hope  yt  they  would 
be  made  better ;  others  that  they  might  be  eased  of  such  bur- 
thens, and  they  kept  from  shame  at  home  yt  would  necessarily 
follow  their  dissolute  courses.  And  thus,  by  one  means  or 
other,  in  30.  years  time,  it  is  a  question  whether  ye  greater  part 
be  not  growne  ye  worser."     Bradford's  History  398-399. 

A  great  man,  equally  great  as  an  observer  and  thinker, — De 
Tocqueville, — says, — 

"  In  this  part  of  the  Union  [New  England],  the  impulsion  of 
political  activity  was  given  in  the  townships  ;  and  it  may  almost 
be  said  that  each  of  them  originally  formed  an  independent  na- 
tion. When  the  kings  of  England  asserted  their  supremacy, 
they  were  contented  to  assume  the  central  power  of  the  state. 
The  townships  of  New  England  remained  as  they  were  before  ; 
and  although  they  are  now  subject  to  the  state,  they  were  at 
first  scarcely  dependent  upon  it.  It  is  important  to  remember 
that  they  have  not  been  invested  with  privileges,  but  that  they 
seem  on  the  contrary  to  have  surrendered  a  portion  of  their  in- 
dependence to  the  state."     Democracy  in  America  67. 

This  distinguished  foreigner  was  probably  right  in  treating 
our  township  system  and  its  training  as  the  foundation  on  which 
our  free  institutions  rest.  The  old  world  had  towns,  cities,  and 
municipalities,  but  our  township  system  was  a  New  England 
institution.      Nobody  created  it.      Neither  the  Plymouth  col- 
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onists  nor  those  of  the  Bay  contemplated  anything  of  the  kind. 
Necessity  sowed  the  seed,  and  the  rest,  like  poor  Topsy, 
*'growed."  Neither  Plymouth  nor  the  Bay  colony  has  any 
patent  on  this  township  system,  or  any  right  to  one.  The 
necessity  for  it  was  far  stronger  in  New  Hampshire  than  in 
either.  Plymouth  set  up,  and  the  Bay  colony  imported,  a  cen- 
tral authority.  But  in  New  Hampshire  there  was  not  only  no 
such  authority  at  the  outset,  either  in  fact  or  in  name,  but  no 
bond  of  a  common  interest  or  association.  Each  New  Hamp- 
shire settlement,  like  the  tub  of  Diogenes,  stood  on  its  own  bot- 
tom. Each  was  in  fact  an  independent  republic.  In  the  just 
sense  of  the  term,  the  genuine  township  system  originated  and 
was  developed  in  New  Hampshire.  Prior  to  the  written  arti- 
cles of  association  there  is  but  little  evidence  as  to  the  forms  of 
government  and  procedure  in  Dover  and  Portsmouth,  but  that 
little  tends  strongly  to  show  that  they  did  what  on  the  whole 
was  deemed  best  for  the  common  welfare,  without  regard  to 
the  laws  of  England  or  any  other  law.  In  a  word,  they  gov- 
erned themselves.  After  the  association,  each  town  except 
Hampton  was  a  pattern  republic.  Its  laws  were  enacted  by 
major  vote  in  town-meeting,  that  being  the  supreme  legisla- 
ture, and  its  officers  were  the  supreme  executive  authority. 
Each  town  chose  a  ruler  or  judge,  with  assistants  or  associates. 
These  in  general  were  the  court  of  first  instance  and  of  last 
resort.  These  tribunals  ordered  what,  on  the  whole,  they  thought 
was  most  fitting  for  honest  men  to  do.  This  town  legislation, 
in  the  main,  as  shown  by  Judge  Smith  in  relation  to  Exeter, 
was  not  only  sensible  and  wise,  but  far  in  advance  of  what  we 
should  expect.  And  from  the  little  we  know,  we  have  no  rea- 
son for  thinking  that  the  action  of  these  courts  was  not  equally 
sensible  and  just. 

There  was  that  in  the  settlement,  babyhood,  and  growth  of 
these  four  towns,  which  left  a  powerful  impress  on  the  fu- 
ture state.  We  have  had  bigotry,  harshness,  and  intolerance 
enough,  but  as  a  whole  New  Hampshire  from  the  outset  has 
been  preeminently  the  home  of  toleration.  Georgia,  for  thir- 
teen years,  Maryland,  with  an  exception  which  it  is  unnecessary 
to  recite,  and  New  Hampshire  from  the  beginning,  have  been 
tolerant  in  matters  of  faith.      The  founders  of  Plymouth  and  the 


16 

Bay  colony  made  the  church  the  state.  No  man  outside  the 
church  could  vote,  be  elected  to  office,  or  in  general  exercise 
any  of  the  functions  of  a  freeman.  In  a  word,  he  was  a  politi- 
cal and  religious  outcast.  For  this  the  founders  established 
themselves  in  the  New  World  ;  but  New  Hampshire  was  set- 
tled for  entirely  different  reasons.  Fishmongers,  salt-  and  pot- 
ash-makers, lumbermen,  mine  hunters,  land  speculators,  and 
their  employes,  settled  Dover  and  Portsmouth.  The}'  came 
here  to  do  business  and  make  money.  It  was  no  purpose  of 
theirs  to  found  a  commonwealth  of  saints,  build  up  a  religious 
aristocracy,  or  to  banish  from  their  borders  any  one  for  a  dif- 
ference in  matters  of  faith. 

The  Bay  colony  had  always  treated  Hampton  as  its  outpost, 
and  as  a  sort  of  penal  settlement,  a  species  of  moral  Botany 
Bay,  to  which  its  over-religious  and  uncomfortable  spirits  might 
be  banished. 

A  politico-religious  or  religio-political  controversy  had  arisen 
in  Massachusetts.  Harry  Vane  was  governor,  and  he  and  his 
friends.  Wheelwright  and  Mrs.  Hutchinson  and  others,  desired 
that  he  should  remain  so.  The  contest  waxed  warm.  If  a 
small  portion  of  what  was  said  by  each  party  of  the  other  was 
true,  they  had  little  claim  to  be  teachers  of  either  religion,  mor- 
ality, or  honesty.  At  last  Vane  was  beaten,  and  the  majority 
disfranchised  the  leaders  of  the  minority,  and  banished  Wheel- 
wright and  his  gifted  sister,  and  afterwards  hunted  him  from 
Exeter  to  Hampton  and  Wells,  and  then  gave  him  his  certifi- 
cate of  good  character,  while  they  drove  her  among  the  Indians, 
who  welcomed  all  her  children  but  one  "  with  bloody  hands 
to  hospitable  graves." 

The  natui'al  result  was,  that  these  towns  wei'e  always  toler- 
ant so  far  as  they  dared  to  be,  while  menaced  by  the  overgrown 
bully  of  the  Bay  colony,  threatening  to  take  away  Dover  in 
1638,  afterwards  claiming  Exeter,  and  in  1639  sending  an  ^^P^" 
dition  to  what  is  now  Franklin,  for  the  purpose  of  taking  the 
preliminary  steps  for  committing  grand  larceny  of  a  whole  prov- 
ince. 

It  is  worthy  of  note,  that  on  September  18,  1679,  this  claim 
that  the  colony  of  Massachusetts  Bay  had  any  jurisdiction  over 
New  Hampshire,  was  declared  by  royal  authority  to  have  been 
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without  foundation  from  the  beginning,  and  this  decision  was 
deliberately  reaffirmed  on  May  9,  16S2,  by  Cranfield's  commis- 
sion. 

The  second  period  embraced  the  time  between  the  union  and 
the  time  when  the  governmental  machinery  of  New  Hampshire 
as  a  royal  province  was  put  in  operation,  in  January,  1680. 

The  first  period  comprised  about  twenty,  and  the  second  less 
than  forty,  years- 
Considering  that  what  was  done  by  Massachusetts  was  in  a 
sense  sheer  usurpation,  the  so-called  union  was  a  very  peculiar 
and  mixed  affair.  Hampton,  as  we  have  seen,  had  always  been 
treated  by  it  as  part  of  the  Bay  colony.  No  change  was 
made,  and  none  was  needed.  Exeter,  up  to  the  presentation  of 
her  petition  of  May  12,  1643,  had  always  asserted  her  political 
autonomy  and  had  maintained  it,  but  the  "  politic  head  "  and 
"long  arm"  of  the  Bay  colony,  to  use  the  words  of  Judge 
Smith,  had  left  Exeter  alone,  and  then  refused  to  treat  with  her 
except  as  another  Hampton. 

"  Exetter  petition  was  answered,  being  it  fell  within  our 
patent,  the  Court  took  it  ill  they  should  Capitulate  with  them." 
I  Prov.  Pap.  168. 

Having  Hobson's  choice,  Exeter  submitted  on  or  before  Sep- 
tember 7,  1643.  But  the  same  politic  head  treated  with  Dover 
and  Portsmouth  upon  a  different  basis.  On  April  14,  1641,  a 
species  of  tripartite  treaty  was  entered  into  between  them,  as 
independent  nations  might,  by  which  Massachusetts  was  to 
have  "jurisdiction  of  government  of  the  said  people,  dwell- 
ing or  abiding  within  the  limits  of  both  the  said  patents,  to 
be  ruled  and  ordered  in  all  causes,  criminal  and  civil,  as  in- 
habitants, dwelling  within  the  limits  of  Massachusetts  govern- 
ment," &c.,  &c. 

The  contrast  between  the  position  of  Hampton  and  Exeter  on 
the  one  hand,  and  Dover  and  Portsmouth  on  the  other,  is  very 
marked.  As  to  the  first,  the  Bay  colony  was  lord  of  the  fief, 
and,  as  to  the  latter,  only  had  government  over  the  people  in 
certain  matters  and  with  certain  limitations. 

In  this  way  the  statutory  and  customary  law  of  the  Bay  col- 
ony became  the  law  of  New  Hampshire,  but  in  strictness  this 
applied  only  to  the  territory  occupied  by  the  four  towns.   What- 


18 

ever  the  rest  took,  they  took  as  it  were  by  absorption  and 
usage.  For  this  reason  the  law  of  New  Hampshire  in  some 
respects  remains  to  this  day  a  Chinese  puzzle,  both  to  courts 
and  antiquarians.  There  is  still  another  difficulty.  The  law 
as  written  and  the  law  as  administered  may  differ  widely.  The 
long  heads  of  the  Bay  colony  were  looking  much  more  to  the 
future  of  New  Hampshire  than  to  the  present.  Nobody  knows 
how  many  people  were  in  the  four  towns  at  the  time  of  the 
union,  but  one  of  our  greatest  men,  in  his  address  before  this 
society  on  June  8,  183 1,  said,  "No  reasonable  calculation  can 
assign  to  our  territory  at  that  period  a  population  exceeding  one 
thousand  souls."  The  evidence  upon  this  point  is  meagre,, 
fragmentary,  and  imperfect.  The  most  useful  is  that  which 
throws  back  its  reflected  light  from  later  years.  The  chances 
are  very  strong  that  Mr.  Atherton  over-estimated  rather  than 
under-estimated  the  number,  and  that  the  people  at  that  time 
within  the  four  towns  numbered  less  than  one  thousand,  and 
at  the  time  the  government  was  put  in  operation,  less  than 
three  thousand.  For  obvious  reasons  there  was  a  party  in  all 
these  towns  opposed  to  the  domination  of  the  Bay  colony. 
Therefore  as  a  matter  of  policy,  except  in  taxation  and  a  few 
other  matters,  the  New  Hampshire  towns  were  treated  with  lib- 
erality, and  practically  allowed  to  govern  themselves  by  their 
own  officers. 

In  1 63 1,  as  a  matter  of  religious  principle  and  duty  to  God^ 
the  Bay  colony  enacted  that  church  members  only  should  be 
freemen,  which  deprived  all  others  of  the  right  to  vote  and  hold 
office.  On  September  8,  1642,  this  law  was  dispensed  with  as 
respects  the  New  Hampshire  towns.  This  put  the  New  Hamp- 
shire blackleg  on  the  same  legal  level  as  the  Massachusetts  Pu- 
ritan. Twice  at  least  the  Bay  colony  restored,  but  once  with 
some  qualification,  the  test  of  1631  (3  Mass.  Records  357;, 
4  Mass.  Records  (Part  I)  420)  ;  but  they  probably  did  not  in- 
tend to  break  faith,  for  it  was  undoubtedly  done  with  the  under- 
standing that  while,  like  "  Ensign  Stebbins,"  they  were  in 
favor  of  the  law,  they  were  opposed  to  its  enforcement  in  New 
Hampshire.  The  result  of  this  policy  was,  that  local  customs 
and  usages  grew  up  which  overshadowed  those  originating  in 
the  Bay  colony,  to  which  I  have  referred. 
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In  1643  Norfolk  county  was  created.  Salisbury  was  made 
the  shire  town.  Sah'sbury,  Hampton,  Haverhill,  Exeter,  Do- 
ver, and  Portsmouth  constituted  the  county.  Hampton  and 
Exeter  had  to  get  justice  at  Salisbury,  but  Portsmouth  and  Do- 
ver, favored  here  as  in  the  treaty,  were  constituted  a  separate 
jurisdiction,  and  a  local  court  with  associates  was  created  for 
their  special  benefit.  And  here  commences,  or  rather  recom- 
mences, the  era  of  New  Hampshire  local  law. 

But  very  little  of  this  has  been  preserved,  either  in  the  rec- 
ords or  otherwise.  Reference  has  already  been  made  in  gen- 
eral terms  to  the  revolutionary  ordinances,  statutory  and  cus- 
tomary' law  of  the  Bay  colony,  which  by  the  union  became  the 
law  of  the  New  Hampshire  towns.  It  may  be  useful  to  note 
others.  Every  sheriff  in  New  Hampshire,  from  the  earliest 
period  to  the  present  day,  has  made  his  return  on  the  "back 
side  "  of  his  writ.     Why.^ 

On  May  12,  1675,  the  Bay  colony  provided  as  follows: 

"Whereas  the  marshalls  oath  requires  them  to  make  returne 
of  such  attachments  as  they  serve  to  the  Courts  to  wch  they  are 
retournable,  which  in  many  cases  are  very  chargeable  &  trouble- 
some, it  is  therefore  ordered,  that  henceforth  marshalls  &  con- 
stables shall  be  obleidged  only  to  make  theire  returne  vpon  the 
backside  of  the  attachmt,  and  the  same  deliuer  to  the  plaintiffe 
or  his  orders,  sealled  vp,  when  demanded,  giving  first  a  copy 
thereof  to  the  defendant,  if  he  desires  it;  and  that  no  marshall 
or  constable  shall  be  bound  to  serve  any  attachmts  till  they  haue 
theire  flees  payd  them  which  the  law  allowes,  any  law,  vsage, 
or  custome  to  the  contrary  notwthstanding  ;  and  the  aforesajd 
clause  in  the  marshalls  oath  relating  to  the  returne  of  attachmts 
to  the  Court  is  hereby  repealled  and  declared  disobleiging."  5 
Records  of  Mass.  29. 

The  provision  that  the  same  should  be  delivered  to  the  plain- 
tiff, etc.,  was  construed  in  practice  to  mean  to  the  plaintiff's 
attorney.  This  had  been  done  in  the  Bay  colony  to  some  ex- 
tent, at  least  as  early  as  1657.  By  custom  this  became  the  law 
of  New  Hampshire,  and  has  so  continued  to  the  present  day. 

From  the  passage  of  this  ordinance  to  the  present  time,  it  has 
been  the  law  here  that  no  marshal,  constable,  sheriff,  under- 
sheriff',  deputy-sheriff',  or  special   deputy-sheriff  was  obliged  to 
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serve  any  kind  of  process,  unless  his  fees  were  first  paid  or  ten- 
dered to  liim. 

Sheriffs  were  entirely  unknown  in  New  Hampshire  until  after 
the  advent  of  Cranfield  in  1682.  Here,  as  in  the  Bay  colony, 
marshals,  deputy-marshals,  and  constables  took  their  places. 
In  Massachusetts  a  practice  had  grown  up  for  the  marshals  and 
constables  to  appoint  deputies  to  make  service  who  naturally 
served  their  own  and  their  masters'  interests,  rather  than  the 
law. 

On  May  I3,  1675,  the  Bay  colony  ordered, — 

"That  it  shall  not  henceforth  be  in  the  power  of  any  mar- 
shall  to  make,  constitute,  or  appoint  any  deputy  in  his  place  or 
stead  to  serve  attachments  or  levy  executions  where  the  sajd 
deputy  is  personally  related  or  concerned,  nor  shall  it  be  law- 
full  for  any  constable  to  make  a  deputy  to  serve  attachments  or 
levy  executions  in  any  case,  any  law,  custome,  or  vsage  to  the 
contrary  notwthstanding."     5  Records  of  Mass.  38. 

It  has  long  been  the  law  of  New  Hampshire,  that  whei^e  the 
sheriff  was  a  party,  or  related  to  either  party,  or  interested  in 
the  suit,  the  process  must  be  directed  to  and  served  by  a  coro- 
ner. I  am,  however,  unable  to  find  any  evidence  that  any  con- 
stable here,  from  the  early  settlement  to  the  present  time,  ever 
attempted  to  appoint  a  deputy,  or  that  such  an  office  was  recog- 
nized by  the  law. 

An  attachment  of  goods  and  lands  was  a  traction  or  seizure 
of  the  same.  If  A  gave  a  deed  to  B,  they  both  went  upon  the 
premises,  and  A  gave  seizin  to  B  by  pulling  up  a  "  twige  and 
turfe,"  and  delivering  the  same  to  B,  or  by  taking  up  a  porrin- 
ger or  vessel  of  water,  and  delivering  the  same  to  B.  Then  B 
recited  at  the  end  of  the  deed,  that  on  a  day  stated  he  had 
received  the  seizin  in  this  way.  In  a  suit  between  A  and  B, 
the  marshal,  sheriff,  or  constable  went  upon  the  land,  took  pos- 
session of  it  in  the  same  way,  and  returned  that  he  had  attached 
the  house  or  the  land,  describing  the  latter  by  metes  and  bounds. 
When  he  made  the  levy,  he  went  upon  the  land  and  delivered 
seizin  by  twig  and  turf,  or  by  water,  to  the  plaintiff,  and  the 
plaintiff  acknowledged  seizin  and  possession  in  the  same  way. 
And  this  was  the  rule  in  New  Hampshire  for  nearly  two  hundred 
years. 
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On  May  12,  1675,  the  Bay  colony  provided, — 

"For  the  better  direction  &  regulating  of  all  clarkes,  secre- 
tary s,  marshalls,  &  constables,  in  refterence  to  the  granting  & 
serving  of  executions,  it  is  hereby  ordered  and  enacted  by 
this  Court,  that  all  executions  shall  be  made  according  to  the 
words  of  the  judgement,  wthout  addition  or  substraction,  and 
that  the  officer  that  grants  the  same  keepe  vpon  reccord  the 
day,  moneth,  &  yeare  when  it  was  granted,  and  that  all  mar- 
shalls &  constables  take  care  to  see  them  recorded  ;  and  in  case 
of  houses  &  lands  taken  vpon  execution,  it  concernes  the  per- 
son or  persons  to  whom  thay  are  deliuered  to  see  it  duely  re- 
corded, which  being  don,  shall  be  a  legall  assurance  of  such 
houses  &  lands  to  him  &  his  heires  foreuer"  5  Records  of 
Mass.  28,  29. 

Here  the  clerk  extends  the  record,  as  it  is  termed,  but  other- 
wise this  is  still  the  law  of  New  Hampshire. 

In  October,  1644,  it  was  provided  that  a  plaintiff  might  take 
out  a  summons  or  attachment  at  his  option,  but  that  if  he  took 
out  an  attachment  he  could  not  proceed  with  his  action  unless 
he  gave  the  defendant  a  notice  thereof  in  writing,  or  left  one  at 
his  usual  place  of  abode  ;  and  this  has  substantially  been  the 
law  here  ever  since. 

Until  October  15,  1650,  if  the  defendant  appeared,  or  re- 
mained till  after  judgment,  as  the  case  might  be,  such  appear- 
ance or  remaining  discharged  the  attachment.  At  that  time  it 
was  provided  that  such  appearance  or  judgment  should  have  no 
such  eflect,  but  that  "all  goods  attached"  should  "stand  jn- 
gaged  untill  the  judgement,  or  the  execution  graunted  vppon 
sajd  judgment  be  discharged."  4  Mass.  Records  (Part  I)  27. 
But  to  obviate  so  palpable  an  inconvenience,  in  1659  it  was 
provided  that  unless  the  execution  was  taken  out  within  one 
month  after  judgment,  the  attachment  should  "  be  released  and 
void  in  law."  4  Mass.  Records  (Part  I)  365,  366.  This  has 
been  the  law  here  ever  since,  and  this  is  the  basis  of  the  mas- 
terly judgments  in  Kittredge  v.  Warren,  14  N.  H.  509,  Kit- 
tredge  v.  Emerson,  i  N.  H.  227,  and  Peck  v.  Jenness,  16  N.  H. 
516. 

At  an  early  day  in  the  Bay  colony  parties  to  suits  neglected 
to  appear  seasonably  in  court  unless  they  were  sent  for. 
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To  remedy  the  inconvenience  and  expense  occasioned  there- 
by, on  May  22,  1650,  the  Bay  colony  provided, — 

"Whereas,  in  suites  and  acctions  brought  into  Courts  be- 
tweene  party  and  party,  sometimes  the  plaintiffe,  and  sometimes 
the  defendant,  and  sometimes  neither  of  them,  doe  attend  to 
answer  wlien  they  are  called  to  prosecute  or  answer,  which 
hath  binn  to  long  connived  at  by  the  magistrates,  and  much 
time  lost  in  sending  to  seeke  them  out,  or  waite  their  coming 
in,  whereby  the  countryes  chardge  is  encreased,  and  the  magis- 
trates, jurors,  wittnesses,  and  others  abused,  contrary  to  the 
laudable,  reasonable  practize  and  custome  of  all  Courts  in  our 
native  countrje,  and  other  countrjes  knoune  vnto  vs,  itt  is  there- 
fore hereby  ordered  and  enacted,  that  if  any  plaintife,  he  or 
shee,  have  entered  any  action  to  be  trjed  in  any  Courte,  or  which 
comes  orderly  into  any  Courte  by  replevin,  appeale,  or  by  the 
disagreement  betweene  the  magistrates  and  jury  in  an  inferior 
Courte,  and  doe  not  by  him  or  hirself,  or  by  their  attorney,  make 
their  appearance,  and  prosecute  their  action  jmediately  after 
they  have  binn  three  times  called  in  the  Courte  by  name,  after 
the  first  forenoone  of  the  Courte,  that  then  they  shall  be  non- 
suited ;  and  if  plaintife  or  defendant  appeare  vppon  such  call, 
they  shall  have  their  costs  graunted  by  the  Courte  against  him 
that  doth  not  appeare ;  and  if  afterwards  both  partjes  doe 
agree  to  tr3'e  their  case  the  same  Courte,  they  shall  be  allowed 
so  to  doe,  the  plaintif  paying  halfe  so  much  for  a  new  entry  as 
he  did  before  ;  and  if  any  person  presented  by  the  grandjury 
for  any  offence,  or  somoned  by  a  magistrate  to  answer  any 
crime,  doe  not,  vppon  somons,  appeare  at  the  time  appointed 
vppon  the  third  call,  as  aforesajd,  he  or  shee  shall  be  proceeded 
against  for  contempt,  except  he  or  shee  be  restrajned  or  pre- 
vented by  the  hand  of  God."     4  Records  of  Mass.  (Part  I)  4. 

This  was  in  substance  reenacted  by  sections  31  and  35  of  the 
Cutt  code  of  general  laws.  At  any  rate,  from  1650  to  the  pres- 
ent hour  this  has  been  in  most  respects  the  customary  law  of 
New  Hampshire.  Almost  everv  day  in  court  the  sheriff'  can 
be  heard  proclaiming,  "  John  Doe,  John  Doe,  John  Doe  come 
into  court  and  answer  to  Richard  Roe  or  your  default  will  be 
recorded,"  or  "nonsuited,"  as  the  case  may  be;  and  in  the 
same  way  offenders  who  have  been   bound  over  to  the  higher 
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clared forfeited.  But  there  is  no  evidence  that  the  provision  in 
relation  to  the  payment  of  half-entry  fee  was  ever  recognized 
in  New  Hampshire.  But  by  the  act  of  June  2r,  1701,  when 
the  default  was  taken  off,  before  the  jury  were  dismissed,  the 
defendant  was  compelled  to  pay  "  down"  to  the  plaintiff'  the 
"  cost  he  hath  been  at  so  far,"  and  then  the  plaintiff' was  com- 
pelled to  "  pay  for  entring  the  Action  anew." 

The  process  of  the  courts  was  simple.  On  August  23,  1630, 
the  general  court  provided  as  follows  : 

"  It  was  ordered,  that,  in  all  ciuill  accons,  the  first  pcesse  or 
sumons  by  the  beadle  or  his  deputy  shalbe  directed  by  the 
Gouor,  or  Deputy  Gounr,  or  some  other  of  the  Assistants,  being 
a  justice  of  the  peace  ;  the  next  pcesse  to  be  a  capias  or  dis- 
tringas, att  the  discrecon   of  the  Court."      i  Records  of  Mass. 
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The  result  and  the  remedy  for  this  were  given  on  November 
II,  1647,  in  these  words: 

"For  ye  pventing  &  according  of  long,  tedious,  &  confused 
pleadings  in  civill  actions,  &  ye  many  complaints  of  defendants, 
alleadging  yt  they  undrstand  not  wt  to  answere  to,  nor  wt  wit- 
nes  to  sumon,  till  they  appeare  in  Corte,  as  also  for  ye  bettr 
pserving  ye  records  of  all  actions  tryed  in  all  Cortes  of  iustice 
wthin  ys  iurisdiction  ;  &  lastly,  yt  all  actions  of  review  may  be 
ye  bettr  discerned  &  iudged,  this  Corte  doth  hereby  ordr,  yt 
all  plantiff's  or  their  atturnyes  in  civill  actions  shall  hencforth 
draw  up  a  declaration,  in  a  faire  &  legible  hand,  &  shall  delivr 
it  to  ye  recordr  or  clarke  of  ye  Corte  wr  ye  cause  is  to  be  tryed 
3  dayes  at  least  before  ye  same  Corte,  wrby  ye  defendt  may  have 
time  also  to  put  in  his  answere  in  writing,  as  above,  &  to  sumon 
his  witnesses  according  to  ye  nature  of  ye  declaration  ;  &  all 
actions  shall  be  entred  before  ye  end  of  ye  first  day  of  ye  Corte." 
2  Records  of  Mass.  219. 

The  practice  in  Massachusetts  improved  step  by  step  until 
about  1721,  when,  as  a  rule,  the  declaration  appeared  in  the  writ ; 
but  this  in  general  had  been  the  practice  in  New  Hampshire 
from  a  very  early  period.  In  Judge  Smith's  MSS.,  entitled 
*'  Old  Records,"  he  collected  about  sixty  cases  in  which  the 
declaration  appears   as  a  part  of  the  writ  prior   to  the  estab- 
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lishment  of  the  Cutt  government,  and  quite  a  number  were 
between  that  time  and  1692.  He  also  collected  others  ranging 
from  1649  to  1707.  These  show  the  general  uniformity  of  the 
practice  here,  but  it  was  not  compulsory  save  only  under  the 
Cutt  code. 

Richard  Waldron,  by  reason  of  his  personal  interests  and 
relations,  was  a  Massachusetts  man.  Under  his  lead  Dover 
became  famous  in  the  olden  times  for  the  alacrity  with  which 
its  people  at  the  beck  of  the  Bay  colony  pursued  the  witches. 
At  some  time  in  1656,  Robert  Coutch  called  Goodwife  Jane 
Walford  a  witch,  whereby  she  was  brought  into  the  court  of 
associates  "  upon  suspicion  of  being  a  witch."  As  we  now 
term  it,  she  was  allowed  to  go  upon  her  own  recognizance. 
On  March  22,  1669,  she  brought  an  action  for  slander,  laying 
her  damages  at  one  thousand  pounds.  The  declaration  is  as 
follows : 

"In  an  action  of  slander  for  saying  that  the  said  Jane  was  a 
witch  &  he  would  prove  her  one  which  is  very  greatly  to  her 
damage."     Judge  Smith's  Old  Records  78. 

She  prevailed,  the  jury  giving  her  a  verdict  for  five  pounds 
and  costs  of  court. 

Coutch  set  a  back  fire  by  bringing  an  action  for  unjust  molesta- 
tion.    The  declaration  was  as  follows: 

"In  an  action  of  the  case  in  unjust  molestation  in  arresting 
him  in  J£iooo  action  which  he  conceives  not  according  to  law 
but  much  to  his  prejudice  &  damage."  Judge  Smith's  Old 
Records  78. 

So  far  as  I  am  able  to  ascertain,  the  Walford  case,  and  that  of 
Rachel  Fuller  in  16S0,  and  perhaps  one  other,  are  the  only  ones 
in  New  Hampshire  where  any  person  has  been  molested  on  a 
charge  of  witchcraft.  Yet  tolerant  Massachusetts  commenced 
hanging  witches  in  1648,  and  kept  on  until  the  summer  of 
1692,  when  at  a  single  term  a  man  eighty  years  old  was  pressed 
to  death  for  standing  mute,  nineteen  were  hung,  nine  were  sen- 
tenced to  death,  and  fifty  more  were  imprisoned,  and  terrified 
into  a  confession  of  their  guilt. 

But  New  Hampshire  was  not  stainless.  The  following  order 
by  Waldron,  dated  at  Dover,  December  22,  1662,  needs  no 
comment : 
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"  To  the  constables  of  Dover,  Hampton,  Salisbury,  Newbury^ 
Rowley,  Ipswich,  Windham,  Linn,  Boston,  Roxbury,  Dedham,, 
and  until  these  vagabond  Qiiakers  are  out  of  this  jurisdiction. 

"You  and  every  one  of  you  are  required,  in  the  King's  Maj- 
esty's name,  to  take  these  vagabond  Quakers  Anna  Colman, 
Mary  Tompkins,  and  Ahie  Ambrose,  and  make  them  fast  ta 
the  cart's  tail,  and  drawing  the  cart  through  your  several  towns, 
to  whip  them  upon  their  naked  backs  not  exceeding  ten  stripes 
apiece  on  each  of  them  in  each  town  ;  and  so  to  convej'  them 
from  constable  to  constable  till  they  are  out  of  this  jurisdiction, 
as  you  will  answer  it  at  your  peril ;  and  this  shall  be  your  war- 
rant."    2  N.  H.  Hist.  Col.  45. 

To  the  shame  of  all  New  Hampshire  men  and  women,  this 
order  was  executed  by  the  constables  in  Dover,  but  it  was  too 
infamous  even  for  Walter  Barefoote.  By  characteristic  inge- 
nuity he  got  these  poor  unfortunates  out  of  the  hands  of  the 
constables  in  Salisbury,  and  sent  them  in  peace  across  the  line. 
But  this  treatment  was  like  the  dew  of  heaven  compared  with 
that  which  the  Qiiakers  received  in  Massachusetts.  There  they 
were  banished,  their  tongues  bored  with  red-hot  iron,  and  their 
dead  bodies  swung  from  the  gallov\'S.  To  the  credit  of  the  legal 
profession  it  must  be  said  that  no  lawyer  sat  on  the  bench,  nor 
in  anywise  participated  at  these  trials.  Had  there  been  an 
educated  bar,  knowing  the  rights  of  their  clients,  and  daring  to 
maintain  those  rights  and  the  rights  of  the  jurors,  the  result 
might  have  been  different. 

Prior  to  1649  ^  ^°^'-  °^  trustee  process  was  in  use  in  the  Dover 
and  Portsmouth  court.  In  1649  we  find  the  following  process  : 
"To  the  marshal  of  Dover  or  constable  of  Strawberry  Bank 

"You  are  required  to  attach  the  bark  now  in  possession  of 
Richard  Cutts  or  John  Cutts  so  as  to  bind  the  same  to  be 
responsal  at  the  next  court  at  Dover  unto  the  complaint  of  Mr. 
Sampson  Lane  in  an  action  of  the  case  upon  acct.  if  the  said 
bark  be  John  Cutts'  or  in  an  action  of  the  case  for  judgment 
obtained  bv  E.  Savage  if  the  barke  be  Richard  Cutts  and  so 
make  a  true  return  hereof  under  your  hand'dat  i   (7)  1649. 

Per  Curia  VV  Aspinwall" 

The  return  was  as  follows  : 

"Executed  this  attachment  upon  the  bark  according  to  the 
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tenor  hereof  by  William  Storer  Marshall"  Judge  Smith's  Old 
Records  82. 

A  process  in  1657  was  as  follows  : 

"Attach  the  goods  of  Mrs.  Ann  Mason  Exx  to  Capt  John 
Mason  of  London,  deed,  to  the  value  of  J£25  the  said  goods  and 
debts  are  recovered  by  Mr.  Joseph  Mason  as  atty  to  the  said 
Ann  Mason  &  now  in  the  hands  of  John  Goddard  so  as  the 
same  may  be  responsible  to  answer  to  the  complaint  of  Edward 
Colcord  the  assignee  of  John  M.  at  the  next  court  to  be  holden 
at  Dover  in  an  action  of  the  case  for  monies  detained  which  is 
due  by  bill  from  the  said  Capt.  John  Mason  his  agent  Cap 
Walter  Neale  as  appears  under  his  hand." 

The  return  is  as  follows  : 

"  This  attachment  served  upon  the  estate  of  Mrs  Ann  Mason 
in  the  hands  of  John  Goddard  according  to  the  tenor  of  the 
warrant  by  me"     Judge  Smith's  Old  Records  76. 

And  this  was  more  than  sixty  years  before  the  double-bar- 
elled  trustee  act  of  May  13,  1718.  N.  H.  Laws,  Russell's  ed. 
of  1726,  pp.  122-124. 

Account-books,  shop-books,  actions  of  account,  and  book 
debts,  as  they  were  termed,  were  in  use  in  the  Bay  colony  and 
in  New  Hampshire  at  a  very  early  day. 

The  common  form  of  an  action  of  book  account  here  in  168S 
was  by  adding  to  the  common  form  for  goods  sold  and  deliv- 
ered the  words,  "  as  by  the  said  plantift^'s  book  of  acct  relative 
thei-eto  being  had  more  particularly  appears."  Judge  Smith's 
Old  Records  50. 

In  1669  the  defendant  was  required  to  appear  at  the  next 
court  of  assistants  to  be  held  at  Portsmouth  the  last  Saturday  of 
September  next  to  answer  in  "an  action  of  debt  of  about  £16,, 
3,,  8  or  what  shall  appear  justly  due  by  book"  &c.  Judge 
Smith's  Old  Records  66. 

In  1670  Thomas  Mayne  was  attached  to  appear  before  the 
court  of  associates  to  be  holden  at  Portsmouth  or  Dover  "  in  an 
action  of  the  case  for  a  debt  due  by  book  to  the  value  of  JC9,, 
8,,  4"  &c.     Judge  Smith's  Old  Records  66. 

Jose  V.  Robie,  in  1697,  was  for  "goods  received  &  money 
lent  said  Robie  as  will  more  at  large  appear  by  book  in  the 
trial  of  the  case."     Judge  Smith's  Old  Records  65. 
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Partridge  v.  Allen,  December  term,  1700,  inferior  conrt  of 
common  pleas,  was,  among  other  things,  "as  by  account  here- 
unto annexed  stated  in  the  plats  book  reference  being  had,"  &c. 
Judge  Smith's  Old  Records  67. 

The  form  used  at  the  March  term  of  the  inferior  court  of 
common  pleas,  1707,  in  W.  Ardett  v.  B.  Young,  was, — 

"In  a  plea  of  the  case  for  that  the  deft,  is  &  standeth  justly 
owing  &  indebted  unto  the  plat,  as  it  is  stated  &  set  down  in 
the  plats  book  ready  to  be  produced  in  court  in  the  sum  of 
JC19,,  4,,  6,  as  by  a  copy  of  the  account  taken  out  of  the  plat 
book  &  hereunto  annexed  will  more  especially  appear  &  he  the 
deft  being  so  indebted  promised  to  pay  the  same  yet  notwith- 
standing the  plat,  hath  often  requested  the  deft  to  pay  him  the 
said  sum  of  JE19,,  4,,  6,,  he  the  deft  hath  refused  &  still  doth 
refuse  to  pay  the  same  which  is  to  the  plat,  dam."  Judge 
Smith's  Old  Records  49. 

Judge  Smith  says  that  in  1717,  "the  declarations  on  acct. 
annexed  are  like  those  20  years  before  &  allege  no  promise  to 
pay  &  those  on  notes,  book  acct.  &  bills  usually  ofler  a  prof- 
ert."     Judge  Smith's  Old  Records  118. 

In  i743-'5  the  great  case  of  Sherburne  v.  Thompson  ran  the 
gamut  of  our  courts.  The  papers  are  now  in  the  files  of  the 
old  court  of  appeals  at  the  state-house.  The  suit  was  on  book 
account.  A  copy  of  the  account  is  on  file  ;  it  occupies  two  col- 
umns and  a  half  of  long  bill  paper,  written  very  closely.  The 
plaintiff  was  a  Boston  merchant.  He  copied  oft' his  bill,  took 
his  book  with  him,  and  went  before  a  justice  of  the  peace  in 
Boston,  who  compared  the  book  with  the  account,  and  certified 
at  the  end  of  the  account  that  he  had  done  so  ;  that  the  two  tal- 
lied except  in  a  single  item,  stating  what  that  was.  He  admin- 
istered the  oath  to  the  plaintiff',  and  in  this  way  the  plaintiff 
proved  his  case.  Depositions  as  they  were  sometimes  termed, 
or  affidavits  as  we  should  term  them,  were  sometimes  used  in 
the  Bay  colony  before  grand  juries  as  early  as  1629. 

At  an  early  day  the  adverse  party  was  notified,  so  that  he 
might  be  present  and  object  to  the  witness's  testifying  if  he  saw 
fit.  When  the  deposition  came  to  court,  if  the  witness  was 
incompetent,  or  the  testimony,  the  deposition  was  excluded. 
This  rule  has  been  modified  as  respects  leading  questions,  where 
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the  deposition  must  show  that  a  special  exception  on  that 
ground  was  taken  at  tlie  caption,  but  otherwise  is  the  founda- 
tion of  the  present  practice.  The  adverse  party  might  be  pres- 
ent, hear,  and  object,  but  he  could  not  cross-examine.  The 
latter  right  was  accorded,  so  far  as  I  have  been  able  to  observe, 
long  after  the  present  century  began.  Within  the  memory  of 
members  of  the  bar  still  living,  these  depositions  were  taken 
in  the  narrative  form.  We  owe  the  practice  of  taking  them 
by  interrogatories  and  answers  to  Judge  Parker  after  he  went 
upon  the  bench  ;  but  I  am  not  aware  that  in  the  last  century- 
it  was  ever  necessary  to  give  notice  of  the  administration  of  the 
suppletory  oath.  The  paper  and  certificate  of  the  justice  of  the 
peace  in  Sherburne  v.  Thompson  was  in  essence  the  deposition. 

Actions  on  the  case  for  not  accounting,  or  "  suits  for  a  settle- 
ment," as  they  were  commonly  termed  both  by  lawyers  and  lay- 
men, were  brought  at  a  very  earl}'  period,  and  as  late  as  the 
time  when  Mr.  Smiley  was  in  practice  in  Grafton  in  this  state. 

In  1665  one  Lock  wood  was  sued  to  answer  "in  an  action  of 
the  case  for  not  paying  nor  giving  him  an  account  of  a  voyage 
to  the  West  Indies  &  back  again  which  the  sd  L  did  take  on 
Nov.  1663  in  the  vessel  Walter  &  Deborah  whereof  the  sd  B. 
doth  own  1-4  part  the  sd  vessel  being  of  burthen  53  tons  or 
thereabout  with  due  damages."    Judge  Smith's  Old  Records  68. 

In  1665  George  Walton  brought  suit  against  W.  Drew,  "  in 
an  action  of  the  case  upon  account  for  not  giving  the  sd  G.  W. 
an  acct.  of  a  fishing  voyage  &  not  delivering  the  sd.  G.  W.  his 
share  of  the  fish  &  oil  the  sd  W.  D.  being  the  master  of  the  sd 
voyage."     Judge  Smith's  Old  Records  74. 

Similar  suits  were  brought  until  the  Revolution.  The  suit 
of  Samuel  Moffat  v.  Peter  Livius  was  entered  early  in  1768. 
This  also  was  an  action  for  not  accounting  for  a  voyage,  and 
was  brought  by  one  of  several  owners.  It  was  brought  against 
one  of  the  council.  From  its  importance  it  brought  into  the 
case  more  than  half  of  the  entire  legal  talent  of  the  province. 
An  attachment  of  real  estate  was  made  by  the  sheriff,  on  Febru- 
ary 4,  176S,  at  7  =50  P.  M.,  and  a  summons  was  left  on  that  day 
"  at  the  last  and  usual  abode  of"  the  defendant.  On  February 
9,  1768,  the  plaintiff  also  attached  a  schooner,  valued  at  four 
hundred  pounds.     John  Moftat,  John  Parker,  John  Pickeringy 


29 

William  Parker,  and  Samuel  Livermore,  the  king's  attorney- 
general  and  the  great  man  of  that  generation,  were  of  counsel. 
A  variety  of  questions  were  raised  in  that  case,  to  which  it  is 
unnecessary  to  refer  ;  but  one  objection  is  important  for  the  pres- 
ent purpose.      It  is  as  follows  : 

"  3dly.  The  account  is  not  attempted  to  be  proved  by  the 
appellant's  oath  or  by  the  oath  of  any  clerk  of  his  but  the  attor- 
ney onl}'  swears  that  one  part  of  the  account  is  fairly  transcribed 
from  the  appellant's  books." 

This  point  was  overruled.  Nobody  knows  the  time  when  a 
plaintiff  could  not  testify  in  support  of  his  account  in  New 
Hampshire.  But  the  courts  have  created  a  great  amount  of 
unnecessary  confusion,  both  here  and  in  Massachusetts,  by 
neglecting  the  early  history  on  the  subject. 

Mr.  Washburn,  after  reciting  in  brief  a  portion  of  the  early 
history  in  relation  to  books  of  account,  says, — 

"  But  in  1654  the  court,  '  taking  notice  of  the  imperfect  mat- 
ters that  are  tendered  many  times  for  evidence  before  the  judges 
with  reference  to  shop  books,  and  writings  of  like  nature,' 
passed  an  order  requiring  books  to  be  kept  in  a  particular  form 
in  order  to  be  admissible  as  evidence.  And  '  for  any  wares 
sold,'  the  judges  would  not  be  willing  to  take  the  oath  of  the 
plaintiff  in  his  own  case,  unless  it  be  '  to  the  truth  of  the  whole 
book,'  except  under  certain  limitations  specified  in  the  order." 
Washburn's  Judicial  Hist,  of  Mass.  56. 

On  June  7,  1682,  Plymouth  colony  established  the  following 
as  the  law  : 

"  It  is  therfore  enacted  that  all  and  euery  Marchant,  shop- 
keeper, dealler,  &c.,  shall  keepe  a  booke  of  theire  dealing  and 
trading  fairely  writting  downe  therein  both  debt  and  credit,  and 
the  said  Marchants  theire  ffactors  or  servants  or  any  of  them 
that  shall  deliuer  any  such  wares  or  Marchandice  ;  makeing  oath 
that  the  said  book  of  accompts  is  true  both  for  debt  and  creditt ; 
such  Booke  of  accompts  shalbe  held  sufficient  in  law  for  the 
recouery  of  any  debt  within  four  yeers  after  the  deliuery  of  any 
such  goods.  But  if  the  defetidatit  ivill  take  his  oathe  that 
hee  had  not  those  goods  charged  in  the  booke  or  accompt ;  or 
that  hee  hath  fayed  for  the  same;  then  the  case  shalbe  tryed 
and  determined  accodring  to  the  best  and  strongest  presump- 
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tions  the  ptyes  concerned  shall  produce."  ii  Plymouth  Col- 
ony Records  255. 

In  Cleave's  case,  decided  in  17S3,  the  supreme  court  of  Mas- 
sachusetts said  that  "  no  one  item  or  charge  in  cash  must  ex- 
ceed 40^  or  $6.67,"  and  put  it  upon  the  ground  of  "•  immemorial 
practice."     3  Dane's  Abr.,  ch.  Si,  art.  4,  sec.  2,  p.  319. 

In  Cogswell  V.  Dolliver,  2  Mass.  221,  the  court  held  that 
*'  in  actions  oi  assumpsit  for  goods  sold  and  delivered,  evidence 
by  a  shop  book,  or  other  daily  7neinoranda^  with  the  supple- 
mentary oath  of  the  party  himself,  if  living,  is  a  mode  of  proof 
admitted  with  us  generally,  and  is  made  necessary  by  the  course 
of  business  in  transactions  of  that  nature." 

On  May  19,  1669,  the  general  court  of  the  Bay  colony  enacted 
as  follows  : 

"  On  complaint  &  consideration  of  sundry  inconueniencies, 
both  to  creditors  &  debtors,  thi-ough  want  of  seasonable  exam- 
ination &  ballancing  of  booke  accounts,  it  is  ordered  by  this 
Court,  &  ennacted,  tliat  all  such  booke  debts  as  are  now  stand- 
ing out,  or  that  hereafter  shall  bee  made,  &  tiiat  shall  not, 
within  three  yeares  after  publication  hereof,  or  within  three 
yeares  after  such  debt  as  hereafter  shall  bee  made,  bee  accounted 
for  or  ballanced  with  the  originall  debtor,  or  his  atturney,  agent, 
assign,  or  other  lawfull  successor  or  substitute  ;  and  on  accompt 
or  ballance  thereof,  assured  by  specialty  giuen  for  it,  or  wit- 
nessed by  subscribing  the  debtor,  or  other  accomptants  name, 
to  the  creditors  booke,  or  the  subscription  of  the  wittnesses  to 
such  accompt,  shall  not  bee  pleadable  in  any  Court,  vnless  such 
booke  debt  shall,  within  the  time  before  limited,  bee  prossecuted 
or  proued  in  such  Court  as  hath  proper  cognizance  thereof,  by 
euidence  competant  &  approued  by  the  sajd  Court ;  and  the 
euidence  there  recorded,  &  the  reccord  thereof,  shall  secure  the 
creditor,  his  executores,  administrators,  &  assignes,  vnless  the 
debtor  or  his  assignes  shall  disproue  the  same  within  one  yeare 
after  such  proofe  made,  or  recouery  of  the  sajd  debt,  if  such 
debtor,  his  or  her  agent,  atturney,  assign,  substitute,  executor, 
administrator,  or  other  lawfull  successor,  bee  or  shall  bee  with- 
in this  jurisdiction,  or  else  where,  &  haue  due  notice  from  the 
creditor  thereof."     4  Records  of  Mass.  (Part  II)  422. 

The  title  was,  "  Order  to  determine  debt  bookes,  &c." 
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On  May  28,  1679,  ^^^^  general  court  of  the  Bay  colony  enacted 
as  follows  : 

"  Vpon  complaint  of  sundry  inconveniencjes  &  pjiidice  aris- 
ing by  the  law  entituled  Debts  by  Booke,  if  put  in  execution, 
wch  law,  vpon  sundry  petitions,  hath,  from  time  to  time,  been 
suspended,  &  now  againe,  by  longer  experience,  found  to  be 
very  detrimentall,  this  Court,  on  consideration  hereof  &  what 
else  is  presented,  see  cause  to  repeale  the  same,  &  by  the  autlior- 
ity  thereof  it  is  hereby  repealled  to  all  intents  &  purposes." 
5  Records  of  Mass.  212. 

It  is  quite  apparent  from  what  we  have  seen  of  the  ^iractice, 
that  neither  of  these  two  became  a  part  of  our  law. 

It  is  self-evident  that  the  rule  in  Massachusetts  was  not  a  dis- 
abling, but  an  enabling,  rule  of  practice.  It  was  not  intended 
to  restrict,  but  to  enlarge,  the  right  to  testify.  In  the  mother 
country,  for  centuries,  apparently  by  a  rule  adopted  among  the 
clerks  as  a  matter  of  convenience,  parties,  at  least  the  defend- 
ants, were  allowed  to  testify  to  any  item  not  exceeding  405., 
without  reference  either  to  books  of  account  or  memoranda. 
This  rule  of  practice  was  afterwards  imported  into  the  high 
court  of  chancery.  Parties  in  New  England,  in  an  action  of 
book  debt  or  book  account,  were,  at  a  later  day  as  to  cash,  held 
to  the  standard  thus  made. 

It  is  quite  apparent,  from  the  earlier  practice  which  must 
have  been  unknown  to  Mr.  Washburn,  that  in  actions  of  ac- 
count or  for  an  accounting,  in  neither  of  which  the  declara- 
tion made  the  book  the  test,  the  plaintiff  might  testify  to  his 
account  without  reference  to  the  book,  but  if  either  party  de- 
sired it,  the  book  might  be  introduced  to  affect  the  weight  of 
his  testimony.  The  records  of  the  early  practice  in  this  state 
show  beyond  any  reasonable  doubt  that  neither  the  Massachu- 
setts ordinance  of  October  23,  1630,  relating  to  the  commence- 
ment of  suits,  nor  that  of  November  11,  1747,  providing  that 
declarations  should  be  filed  three  days  before  trial,  nor  the 
order  of  1654,  to  which  Mr.  Washburn  refers,  were  ever  adopt- 
ed as  the  law  of  New  Hampshire.  A  careful  search  has  been 
made  in  the  Massachusetts  Records  by  a  professional  brother, 
but  he  has  been  unable  to  find  the  order  of  1654. 

Eastman  v.  Moulton,   3  N.  II.  156,  decided   in    1825,   is  the 
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foundation  on  which  our  modern  law  in  relation  to  book  ac- 
counts rests.  Parker  Noyes  was  for  the  plaintiff,  and  Webster 
for  the  defendant.  In  that  case  it  was  decided  that  if  it  appear 
by  the  party's  "book,  or  by  his  examination,  that  the  goods 
were  delivered  to  a  third  person,  who  might  be  produced  as  a 
witness,  the  book  is  not  competent  evidence."  This  decision 
nullifies  the  New  Hampshire  practice  on  the  subject  from  the 
earliest  settlement.  In  a  few  lines,  the  court,  without  know- 
ing that  they  did  it,  repealed  nearly  two  hundred  years  of 
history.  Judge  Richardson  was  the  court.  He  made  the 
decision.  He  imported  so  much  from  Massachusetts,  where  he 
had  been  actively  engaged  in  politics  and  in  practice,  and  made 
it  the  law  here.  It  had  never  made  any  difference  here,  if  the 
book  of  accounts  was  otherwise  what  it  ought  to  have  been, 
whether  the  goods,  etc.,  were  delivered  by  the  plaintiff,  his 
clerk,  or  errand-boy,  nor  whether  they  were  delivered  to  the 
defendant,  his  wife,  child,  agent,  or  servant,  or  some  other 
third  person. 

In  one  of  the  New  Hampshire  cases  to  which  I  have  referred, 
the  account  was  for  several  thousands  of  dollars.  The  goods 
were  sold  by  a  merchant  in  Boston  and  delivered  to  the  team- 
sters, who  in  those  days  freighted  the  goods  to  the  New  Hamp- 
shire towns.  One  item  was  for  a  hogshead  of  rum,  others  were 
for  bulky  articles,  others  for  dry  goods,  and  still  others  for 
small  articles.  The  New  Hampshire  merchant  did  not  carry 
the  hogshead  of  rum  home  in  his  hand,  or  with  his  own  team. 
It  is  an  old  adage,  that  "A  new  broom  sweeps  clean."  Many  a 
judge,  when  he  gets  upon  the  bench,  acts  upon  this  adage,  and 
is  apt  to  attempt  to  immortalize  himself  by  acting  as  a  legisla- 
ture instead  of  as  a  court. 

This  opinion  of  Judge  Richardson's  was  one  of  the  baldest 
pieces  of  legislation  ever  attempted.  Whether  this  legislation 
was  wise  or  unwise  is  an  entirely  different  question. 

Qiieen  Anne  was  born  February  6,  1664,  and  ascended  the 
throne  on  February  7,  1702.  In  1704  parliament  provided  that 
promissory  notes  should  be  negotiable,  and  that  indorsees  might 
maintain  an  action  in  their  own  names  against  the  maker. 
This  statute  was  intended  to  reverse  the  doctrine  of  the  courts, 
with  Sir  John  Holt  at  their  head,  and   this  is  usually  held  to 
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be  the  foundation  of  the  negotiabih'ty  of  notes  in  this  country. 
However  this  may  be,  it  certainly  had  no  application  to  Massa- 
chusetts, Maine,  New  Hampshire,  and  probably  Connecticut. 

At  the  Court  of  Assistants,  holden  at  Boston,  August  i6,  1631, 
it  was  ordered, — 

"  That  any  bill  assigned  to  another  shalbe  good  debt  to  the 
pty  to  whome  it  is  assigned  ;  also  that  such  debts  due  vpon  bill 
shalbe  pd  before  any  other,  &  that  the  pty  that  giueth  such  bills 
shall  renewe  them  vpon  demaund  &  deliuy  in  of  the  olde  bill." 
I  Records  of  Mass.  90. 

In  1647  the  general  court  emphasized  this  by  providing  as 
follows  : 

"  It  is  ordered  by  the  authority  of  this  court,  that  any  debt  or 
debts  due  upon  bill  or  other  specialiy  a^?>\^ne(\  to  another,  shall 
be  as  good  a  debt  and  estate  to  the  assignee  as  it  was  to  the 
assignor,  at  the  time  of  its  assignation  ;  and  that  it  shall  be  law- 
full  for  the  said  assignee,  to  sue  for,  and  recover  the  said  debt 
due  upon  bill,  and  so  assigned,  as  fully  as  the  original  creditor 
might  have  done  ;  provided  the  said  assignment  be  made  upon 
the  back  side  of  the  bill  or  specialty."  Colonial  Laws  of  Prov- 
ince of  Mass.  1647. 

On  October  iS,  1654,  they  provided  as  follows  ; 

"Whereas  there  is  a  great  abuse  in  selling  of  judgments  and 
executjons,  and  so  altering  the  propriety  of  them  before  they  be 
sattisfied,  or  goods  seazed,  whereb}'  great  inconveniencyes  may 
arise  as  experience  hath  prooved,  this  Court  doth  therefore 
order,  that  after  the  end  of  this  session,  no  person  shall  sell, 
alienate,  or  assigne  any  judgement  or  execution  whatsoeuer ; 
and  if  any  shall  presume  to  act  contrary  to  this  order,  his  sale, 
assignment,  or  alienation  shall  be  vojd  in  lavve,  and  in  case  the 
partje  dye  after  the  judgment,  before  he  hath  taken  out  an  exe- 
cution, or  before  sattisfaction  be  received,  his  executor  or  admin- 
istrator shall  take  out  or  renew  the  execution,  as  the  testator 
himself  might  haue  donne."     4  Records  of  Mass.  (Part  I)  202. 

By  referring  to  1 1  Plymouth  Colony  Records,  we  find  the 
following  : 

"  It  is  enacted  by  the  Court  that  any  debt  dew  by  bill  or  spec- 
ialty to  another  shalbe  as  good  a  debt  to  the  Assignee  as  to  the 
Assigner,  and  as  recouerable  by  suite,  provided  the  Assignment 
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be  vnder  the  Assigners  hand  and  witnesses  thervnto."  ii  Ply- 
mouth Colony  Records  259. 

This  law  is  brief  and  comprehensive.  It  was  enacted  twenty 
years  before  Queen  Anne  ascended  the  throne,  and  a  quarter  of 
a  century  before  the  enactment  of  the  famous  statute  making 
promissory  notes  negotiable.  Although  of  a  later  date  than  the 
legislation  of  the  Bay  colony,  it  pointedly  summarizes  that 
legislation. 

It  is  broadly  distinguished  from  the  English  legislation,  and 
all  the  customs  of  London  in  relation  to  goldsmiths'  notes,  etc., 
by  the  fact  that  it  puts  all  evidences  of  debt  under  seal  upon 
precisely  the  same  basis  as  notes  of  hand  ;  that  is,  it  gives  the 
indorsee  of  the  one  and  the  assignee  of  the  other  the  right  to 
recover  in  his  own  name. 

In  1654,  Mr.  Clement  Campion,  deceased,  was  required 
"  to  answer  to  the  complaint  of  Mr.  R  Cutt,  for  a  debt  due  by 
bill  to  Mr.  N.  D.  of  Charlestown  &  assigned  over  to  the  said 
R.  C."     Judge  Smith's  Old  Records  88. 

In  Eliza  Eborne  v.  Joseph  Philbrick,  June  term,  1702,  the 
declaration  was,  "  to  answer  to  Eliza  E.  of  &c  widow,  the 
order  of  assignee  of  Samuel  Allen  of  N  &c.  in  an  action  of  the 
case  for  that  whereas  the  said  Joseph  by  his  bill  note  or  instru- 
ment in  writing  under  his  hand  ready  to  be  produced  in  Court 
bearing  date  the  9  May,  1700  did  promise  to  pay  unto  the  said 
S.  A.  Esq.  or  his  order  £5  on  the  last  day  of  July  then  next  as 
in  &  by  said  bill,  note  or  instrument  in  writing  reference  to 
■which  being  had  will  more  plainly  appear  yet  notwithstanding 
the  said  J.  P.  hath  been  several  times  requested  by  the  said 
S.  A.  as  also  by  the  said  Eliz.  E.  to  pay  the  said  sum  of  £5 
hath  refused  &  still  doth  refuse  to  do  the  same  which  is  to  the 
plats  dam.  the  sum  of  £8."     Judge  Smith's  Old  Records  57. 

In  March  v.  Coates,  at  the  March  term  of  the  Inferior  Court 
of  Common  Pleas,  in  1707,  a  writ  was  sustained  an  a  bill  of 
exchange,  dated  September  5,  1700,  and  under  the  hand  afzd 
seal  of  the  defendant.  This  bill  had  been  indorsed  and  assigned 
to  the  plaintiff  by  the  payee.     Judge  Smith's  Old  Records  43. 

The  statute  of  Anne  was  not  in  terms  made  applicable  to  the 
colonies,  but  had  it  been  otherwise  it  could  have  had  no  appli- 
cation to  any  of  these  three  cases,  for  that  statute  only  applied 
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to  notes,  etc.,  which  came  into  existence  after  May  i,  1705. 
At  common  law,  "to  attach  a  seal  to  a  promissory  note  or  bill 
of  exchange  destroyed  it  as  such."  The  statute  of  Anne  did 
not  change  this,  but  it  is  clear  that  the  indorsee  had  the  right  to 
maintain  this  action  under  the  Massachusetts  act  of  1647,  which 
became  a  part  of  our  customary  law. 

Prior  to  16S0.  there  were  actions  at  law  upon  awards,  tres- 
pass quare  clausu7}2,  trespass  to  the  person,  trespass  de  bonzSy 
trespass  upon  the  case,  trover,  special  case,  covenant,  dower, 
writs  of  entry,  trespass  and  ejectment,  debt  on  mortgage  secu- 
rit}',  also  actions  of  general  and  special  assumpsit,  on  notes,  for 
account  stated,  common  counts,  balance  of  account,  etc.,  and, 
since  1700,  the  English  action  of  ejectment,  with  its  casual 
ejectors,  etc.  The  declarations,  as  a  rule,  were  clear,  concise, 
and  would  be  a  model  at  the  present  day.  Actions  of  I'eview 
were  known  as  early  as  1669  and  undoubtedly  much  earlier, 
were  much  in  vogue  as  late  as  1751,  and,  with  occasional  lapses, 
prevailed  until  August  17,  1S78. 

The  indorsement  of  w'rits  by  attorneys  was  theoretically  un- 
known until  the  statute  of  May  13,  171S,  but  this  was  in  eflect 
done,  first,  by  the  attorney  for  the  plaintiff'  setting  himself  out 
as  such  in  the  writ,  and,  second,  by  the  order  of  the  court,  upon 
the  motion  of  the  defendant,  that  the  plaintiff'  furnish  security, 
which  was  generally  done  by  the  attorney  for  the  plaintiff'  in- 
dorsing his  name  upon  the  writ,  or  otherwise  upon  the  record. 

At  the  February  term  of  the  superior  court,  1706,  in  Solo- 
mon Hues  V.  Henry  Sharpe,  "  Mr.  James  Menzies  being  attor- 
ney for  Henry  Sharpe  the  appt.  &  he  being  no  inhabitant  in 
this  province  the  said  Menzies  doth  promise  in  court  to  pay  the 
costs  that  shall  be  taxed  in  case  he  should  be  cast."  Judge 
Smith's  Old  Records  285. 

But  at  the  February  term,  1718,  it  was  "ordered  for  a  rule 
of  court  that  henceforwards  any  person  living  out  of  this  prov- 
ince taking  a  writ  out  of  this  court  shall  security  to  the  clerk 
in  case  he  be  cast  or  drops  his  action  to  pay  costs."  Judge 
Smith's  Old  Records  292. 

By  the  act  of  May  13,  171S,  every  person,  principal  or  attor- 
ney, executor  or  administrator,  taking  out  a  writ  of  attachment 
against  another,  was  required,  "before  lie  receive  it  out  of  the 
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clerk's  office,"  to  "endorse  his  surname  on  the  back  thereof 
towards  the  bottom."     N.  H.Laws,  Russell's  ed.,  1726,  p.  105. 

This  act  was  passed  primarily  to  prevent  the  gross  abuses  of 
arrests,  which  were  largely  without  cause.  This  act  was  re- 
pealed June  20,  1792. 

By  the  act  of  February  9,  1791,  sec.  7,  it  was  provided  "that 
all  original  writs,  issuing  out  of  the  superior  court  of  judica- 
ture, or  the  court  of  common  pleas,  shall,  before  they  are  served, 
be  endorsed  on  the  back  thereof,  near  the  bottom,  by  and  with 
the  name  of  the  plaintirT,  or  in  like  manner  by  his  agent  or 
attorney,  being  an  inhabitant  of  this  state,"  etc. 

In  Farnum  v.  Bell,  3  N.  H.  72,  decided  in  1824,  the  court 
held  that  the  writ  must  not  only  be  endorsed  on  the  back,  but 
"  near  the  bottom"  thereof,  whereby  the  plaintiff'  in  that  action 
lost  his  case.  In  consequence  of  this  decision,  the  phrase, 
"  near  the  bottom"  thereof  was  struck  out  by  the  act  of  Jan- 
uary 2,  1829,  and  the  law  in  other  respects  has  remained  sub- 
stantially the  same  to  this  day. 

By  the  act  of  June  23,  1S13,  it  was  provided  that  "  each  item 
of  said  extra  expense  and  trouble  be  noted,  by  the  officer  who 
served  said  precept,  on  the  back  thereof." 

These  illustrations  show  how  thoroughly  ingrained  the  an- 
cient practice  of  sheriffs  making  their  returns,  taking  bonds,  etc., 
and  the  endorsements  of  writs  on  the  back  side,  had  become. 

The  mode  of  taking  bail  since  the  Revised  Statutes  is  a  mod- 
ern illustration  of  the  same  thing. 

On  October  11,  1665,  the  Bay  colony  provided  as  follows: 

"Whereas  sundry  inconveniencjes  doe  arise  by  reason  that 
plaintiffs  in  civil  cases  doe  delay  to  enter  their  actions  to  the 
great  expence  of  much  pretious  time,  &  damage  to  tlie  publick, 
it  is  therefore  ordered,  that  henceforth  no  action  shallbe  en- 
tered after  the  first  day  of  the  Court  is  ended  ;  and  in  case  any 
plaintiffe  shall  delay  his  entry  longer  than  the  first  forenoone  of 
the  Courts  sitting,  euery  such  person  or  persons  shall  pay  double 
entry  money.  And  all  persons,  whither  partjes  or  witnesses, 
are  enjoyned  to  attend  their  respective  concernes  in  euery  Court 
of  justice  as  well  the  first  forenoone  of  the  Court  as  afterwards, 
and  shall  present  the  whole  plea  and  euidence  before  the  case 
be  comitted  to  the  jury  &  no  after  plea  or  euidence  shallbe  ad- 
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mitted  to  any  person,  any  lawe,  vsage,  oi-  custome  to  the  con- 
trary notwthstanding  ;  and  for  that  end  all  inarshalls  &  constables 
are  enjoyned  to  make  their  returnes  of  attachments  by  them 
served  some  time  the  first  forenoone  of  the  Court  that  is  to  take 
cognisance  of  the  case  concerned  therein  ;  prouided,  that  the 
double  entry  money  be  pajd  by  him  that  so  neglects  his  entry, 
&  not  put  the  defendant  to  vnnecessary  charge  through  his  de- 
fault."    IV  Records  of  Mass.  (Part  II)  280. 

This  provision  seems  never  to  have  been  reenacted  or  adopted 
here  until  the  February  term,  1719,  of  the  superior  court,  when 
the  following  appears  : 

"  Ordered  a  rule  of  court  that  all  cases  that  shall  be  entered 
after  the  rising  of  the  court  in  the  forenoon  shall  pay  double 
entry."     Judge  Smith's  Old  Records  294. 

Rules  of  court  were  authorized  by  the  act  of  June  21,  1701 
{N.  H.  Laws,  Russell's  ed.,  22),  and  the  power  had  been  exer- 
cised as  early  as  the  time  of  VValdron's  case  in  ijoy. 

In  Allen  v.  Waldron  it  is  clear  that  the  defendant  and  his 
father  had  had  possession  of  the  locus  in  quo  for  more  than 
sixty  years.  This  and  various  other  cases  make  it  clear  that 
the  statute  of  limitations  adopted  while  New  Hampshire  was  a 
part  of  the  Bay  colony  was  never  in  force  here,  and  also  that 
as  late  as  April  15,  1707,  to  use  the  language  of  Judge  Smith, 
"  The  lawyers  of  that  day  did  not  conceive  the  British  statutes 
of  limitations  as  in  force  in  this  country." 

The  statute  of  frauds  was  reenacted  here  May  2,  1719,  and  it 
is  very  questionable  whether  any  part  of  it  was  treated  as  in 
force  here  prior  to  that  time. 

Prior  to  16S0,  a  common  mandate  in  writs  was  to  "  attach 
the  goods  or  chattels"  of  the  defendant,  "  and  to  take  bond  to 

the   value  of ,"  "  for  his  appearance,"  etc.     The 

returns,  as  a  rule,  follow  the  mandate  ;  for  the  return  of  nomi- 
nal attachments,  as  of  a  "hat,"  "chair,"  etc.,  did  not  become 
common  for  more  than  forty  years  after  that  period.  These 
bonds  were,  as  a  rule,  exceedingly  brief,  not  longer,  and  gen- 
erally not  as  long,  as  the  ordinary  engagement  of  a  receiptor  in 
these  days  with  the  sheriff'.  It  is  questionable  whether  this  is 
not  the  foundation  of  the  practice  of  taking  receiptors,  instead 
of  the  one  assigned  in  Phelps  v.  Gilchrist,  2S  N.  II.  272. 
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Seals  and  scrolls  were  used  almost  indiscriminately  prior  to 
1700,  and  often  after  that.  The  courts  of  associates  held  at 
Dover  and  Portsmouth  as  early  as  June,  1663,  acted  as  probate 
courts. 

Laws  in  relation  to  levies  upon  real  estate,  substantially  like 
those  now  in  force,  prevailed  in  the  Bay  colony  from  a  very 
early  period,  and  in  New  Hampshire  since  May  13,  1718. 
Prior  to  that  time,  after  the  levy  had  been  made,  and  returned 
to  court,  it  seems  to  have  been  the  practice  of  the  courts  to 
order  a  sale  at  public  vendue.  Thus,  at  the  February  term  of 
the  superior  court  in  i7'5i  "i  the  action  Edward  Gate  v.  Hugh 
Banfill,  we  find  the  following  order  of  court : 

"The  sheriff  returned  an  execution  Edward  Gate  con.  Hugh 
Banfill  as  on  file  that  he  had  levied  it  on  the  dwelling  house  & 
land  of  the  said  Banfill  in  Portsmo.  Ordered  that  a  writhe 
issued  out  for  the  sayle  of  the  said  house  &  land  according  to 
law."     Judge  Smith's  Old  Records  291. 

This  seems  to  have  been  purely  a  New  Hampshire  practice. 
In  consequence  of  the  decision  in  Barney  v.  Leeds  in  1874,  54 
N.  H.  128,  the  commissioners  adopted  this  rule  of  practice,  and 
the  legislature  made  it  a  part  of  the  General  Laws  in  matters  of 
partition  when  the  court  could  see  that  it  would  be  for  the 
interest  of  the  parties. 

On  September  9,  1639,  the  Bay  colony  provided  as  follows: 

"  Whereas  many  iudgments  have  bene  given  in  or  Gourts, 
whereof  no  records  are  kept  of  the  evidence  &  reasons  where- 
vpon  the  verdit  &  iudgmentdid  passe,  the  records  wherof  being 
duely  entered  &  kept  would  bee  of  good  vse  for  president  to  pos- 
terity, &  a  releife  to  such  as  shall  have  iust  cause  to  have  their 
causes  reheard  &  reveivved,  it  is  therefore  by  this  Gourt  ordered 
&  decreed  that  henceforward  ever}'  iudgment,  wth  all  the  eve- 
dence,  bee  recorded  in  a  booke,  to  bee  kept  to  posterity."  I 
Records  of  Mass.  375. 

Some  of  the  clerks  of  court  were  found  incompetent,  and  this 
had  its  eftect  upon  subsequent  legislation. 

The  practice  in  New  Hampshire,  however,  was  very  different. 
At  first  there  were  no  lawyers,  and  the  parties  went  into  court 
with  their  witnesses,  and  gave  in  their  testimony  under  oath.  No 
record  of  the  same  was  made.     Afterwards  each  party  w'ould 
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take  his  witnesses  before  some  person  who  was  a  ready  writer, 
and  who  was  supposed  to  have  a  clear  head,  this  being  oftentimes 
the  town-clerk,  or  some  person  of  prominence,  who  took  down 
briefly  but  carefully  the  testimony  of  each  witness.  The  wit- 
ness did  not  sign  this,  or  swear  to  it.  The  party,  when  the 
trial  came  on,  took  these  witnesses  and  their  written  statements 
to  court.  The  statement  of  each  witness  was  I'ead  over  to  him 
in  court.  The  clerk  added  to,  or  otherwise  modified  it,  as  the 
witness  desired.  The  witness  was  then  sworn,  but  did  not 
sign.  The  testimony  so  taken  was  thus  made  complete  for  the 
consideration  of  the  court  or  jury,  as  the  case  might  be.  When 
the  trial  was  over  the  party  took  away  this  written  testimony  of 
his  witnesses,  precisely  as  he  did  his  deeds  or  other  papei's. 
This  practice  continued  for  generations.  Testimony  so  taken 
was  called  depositions,  but  when  by  the  law  written  testitnony 
could  be  taken  out  of  court  it  was  known  in  the  statutes  and 
otherwise  as  "■  affidavits  taken  out  of  court." 

When  the  separatists  and  fishmongers  came  into  New  Eng- 
land, they  I'ejected  the  form  of  oaths  with  which  they  were 
familiar  in  the  mother  country.  The  separatists  of  Plymouth 
established  in  lieu  thereof  swearing  by  the  uplifted  hand.  This 
form  was  adopted  in  the  New  Hampshire  towns,  and  has  con- 
tinued to  the  present  day.  The  Puritans  rejected  the  form  of 
swearing  by  the  book  as  idolatrous  and  paganistic,  and  from 
shortly  after  the  advent  of  the  charter  it  was  unknown  in  the 
Bay  colony  until  the  days  of  Andros. 

Prior  to  i6So,  the  general  court  of  the  Bay  colony  had  several 
times  put  the  press  under  censorship.  On  October  19,  1664,  it 
provided  as  follows  : 

"  For  the  preventing  of  irregularitjes  &  abuse  to  the  authority 
of  this  country  by  the  printing  presse,  it  is  ordered  by  this  Court 
&  the  authority  thereof,  that  there  shall  be  no  printing  presse 
allowed  in  any  toune  wthin  this  jurisdiction  but  in  Cambridge, 
nor  shall  any  person  or  persons  presume  to  print  any  copie  but 
by  the  allowance  first  had  &  obteyncd  vnder  the  liands  of  such 
as  this  Court  shall  from  tjmc  to  tjme  impower;  the  prsesident 
of  the  colledge,  Mr.  John  Shearman,  Mr.  Jonathan  Michell,  & 
Mr.  Thomas  Shephcard,  or  any  two  of  them,  to  survey  such 
copie  or  coppies,  and  to  prohibitt  or  allow  the  same  according 
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to  this  order ;  and  in  case  of  non  observance  of  this  order,  to 
forfeit  the  presse  to  the  country,  &  be  disabled  from  vsing  any- 
such  proftession  wthin  this  jurisdiction  for  the  tjme  to  come; 
provided,  this  order  shall  not  extend  to  the  obstruction  of  any 
coppie  which  this  Court  shall  judge  meete  to  order  to  be  pub- 
lished in  print."     4  Records  of  Mass.  (Part  II)  141. 

This  did  not  become  a  part  of  our  law. 

On  October  16,  1668,  the  general  court  passed  the  following 
act,  which  is  the  foundation  of  the  law  in  relation  to  bastardy, 
which  has  prevailed  in  New  Hampshire  to  the  present  time  : 

"  Whereas  there  is  a  lawe  provided  by  this  Court  for  punish- 
ing of  fornication,  but  nothing  as  yet  for  the  easing  of  tounes 
where  bastards  are  borne,  in  regard  of  the  poverty  of  the  parent 
or  parents  of  such  children  sometimes  appearing,  nor  any  rule 
held  forth  touching  the  reputed  father  of  a  bastard  for  legall 
conviction,  it  is  therefore  ordered,  &  by  this  Court  declared, 
that  where  any  man  is  legally  convicted  to  be  the  father  of  a 
bastard  child,  he  shall  be  at  the  care  &  charge  to  majntejaie  & 
bring  vp  the  same,  by  such  assistance  of  the  mother  as  nature 
requireth,  &  as  the  Court  from  tjme  to  tjme  (according  to  cii"- 
cumstances)  shall  see  meete  to  order  ;  &  in  case  the  father  of  a 
bastard,  by  confession  or  other  manifest  proofe  vpon  triall  of 
the  case,  doe  not  appeare  to  ye  Courts  satisfaction,  then  the  man 
charged  by  the  woman  to  be  the  father,  she  continuing  constant 
in  it,  (especially  being  put  vpon  the  reall  discouery  of  the  trueth 
of  it  in  the  time  of  hir  travajle,)  shall  be  the  reputed  father,  & 
accordingly  be  Ijable  to  the  charge  of  maintenance,  as  aforesajd, 
(though  not  to  other  punishment,)  notwthstanding  his  deniall, 
vnless  the  circumstances  of  the  case  &  pleas  be  such,  on  the 
behalf  of  the  man  charged,  as  that  the  Court  that  haue  the  cog- 
nizance thereof  shall  see  reason  to  acquitt  him,  &  otheruise  dis- 
pose of  the  childe  &  education  thereof;  provided  always,  in  case 
there  be  no  person  accused  in  ye  time  of  hir  travaile,  it  shall 
not  be  availeable  to  abate  the  conviction  of  a  reputed  father, 
any  law,  custome,  or  vsage  to  the  contrary  notwthstanding." 
4  Records  of  Mass.  (Part  11)  393,  394. 

While  New  Hampshire  and  Massachusetts  were  one,  the 
criminal  code  might  be  termed  a  Biblical  digest  as  to  major 
ofTences,  and  a  police  code  as  to  minor  offences,  covering  almost 
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every  wrongful  act  of  which  human  nature  is  capable,  from 
"ante-nuptial  defilement,"  to  "  taking  too  much  tole." 

By  the  code  of  1646,  fifteen  offences,  to  wit,  idolatry,  witch- 
craft, blasphemy,  murder  in  the  first  degree,  murder  in  the  sec- 
ond degree,  poisoning,  bestiality,  sodomy,  adultery,  man-steal- 
ing, false  witness  for  the  "  purpose  to  take  away  a  man's  life," 
conspiracy,  rebellion,  cursing  or  smiting  of  parents  by  children, 
and  being  a  rebellious  son,  were  punishable  with  death.  After- 
wards other  offences  were  included  in  this  Draconian  code. 
Arson,  blasphemy  by  pagans,  rape  of  a  child,  and  treason,  were 
made  punishable  with  death.  In  1649,  rape  of  a  woman  above 
ten  years  was  made  punishable  with  death,  or  some  other  griev- 
ous punishment.  The  punishments  for  violation  of  the  crim- 
inal code  were  death,  imprisonment,  banishment,  disfranchise- 
ment, servitude,  slitting  of  the  nostrils  as  far  as  it  could  be  done, 
fine,  standing  in  the  pillory,  stocks,  and  in  the  market-place, 
arrayed  in  a  sheet,  with  the  words,  "Clieat,"  "Drunkard,"  and 
various  others,  written  in  large  letters,  branded  on  the  forehead 
or  wrought  into  their  garments,  or  with  the  scarlet  letter  "A," 
or  Roman  letters  "  P,"  "  R,"  "  D,"  "  F,"  "  B,"  and  many  others, 
stitched  upon  or  wrought  into  their  clothing,  confinement  in 
the  bilboes,  fastening  a  cleft  stick  upon  the  tongue,  sitting  upon 
the  "  lather,"  w'ith  a  rope  thrown  around  the  gallows.  Riding 
upon  the  wooden  horse  till  the  blood  ran,  was  one  of  the  many 
penalties  for  military  offences;  strappado,  or  dislocation  of  the 
joints,  was  another.  5  Records  of  Mass.  50.  The  favorite 
punishment,  however,  was  the  "beech  seal," — whipping  men 
and  women  upon  the  naked  back  from  ten  to  forty  blows,  and 
until  the  blood  ran.  This  was  generally  done  in  the  market  or 
other  public  place. 

A  coat  of  tar  and  feathers  has  for  centuries  been  regarded  by 
Englishmen  and  their  descendants  as  a  righteous  but  infamous 
punishment  for  the  brutal  conduct  of  husbands  to  wives,  and  for 
shameless  social  sins.  This  punishment  was  first  imposed  by 
an  act  passed  in  the  first  year  of  the  reign  of  Richard  the  First, 
A.  D.  1 189.  This  act  provided  that  any  robber  found  voyaging 
with  the  crusaders  "  shall  be  first  shaved,  then  boiling  pitch 
shall  be  poured  upon  his  head  and  a  cushion  of  feathers  shook 
over  it."     He  was  tlien  to  be  put  on  shore  at  the  very  first  place 
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the  vessel  came  to,  no  matter  how  inhospitable  it  might  be. 
There  is  no  evidence  that  this  penalty  was  ever  recognized  as 
legal  by  the  early  colonists,  perhaps  because  it  had  no  warrant 
in  the  Jewish  law. 

The  third  period  extends  from  the  time  of  the  Cutt  commis- 
sion, which  lasted  about  two  years  and  nine  months,  and  under 
which  New  Hampshire  began  her  provincial  life,  and  until 
after  the  adoption  of  the  Cranfield  code  at  the  November  ses- 
sion, 16S2.  Up  to  the  latter  time,  with  two  possible  excep- 
tions, there  are  no  traces  of  English  law,  either  statutory  or 
customary. 

The  Cutt  commission  passed  the  great  seal  September  18, 
1679,  and  was  delivered  to  the  president  and  council  named 
therein  on  January  i,  1680.  On  January  14,  1680,  the  com- 
mission was  duly  read  by  the  president.  Policy  prevailed  by 
major  vote,  and  on  January  21,  1680,  after  great  consideration, 
the  commissioners  were  duly  sworn  in,  and  the  new  govern- 
ment went  into  operation. 

On  January  32,  1680,  after  due  notice,  the  people  convened, 
and  the  commission  was  read  to  them  at  Portsmouth.  Due 
proclamation  was  then  made,  and  an  order  was  sent  to  each  of 
the  towns,  requiring  all  officers,  civil  and  military,  to  attend  to 
the  duties  with  which  they  had  been  intrusted  until  further  order. 

On  February  4,  1680,  the  selectmen  of  these  four  towns  were 
required  to  return  to  the  council,  by  February  16,  1680,  "A 
list  of  the  names  and  estates  of  their  respective  inhabitants." 

On  February  16,  1680,  the  president  and  council  provided 
for  the  abatement  of  the  taxes  of  persons  "aggrieved"  by  the 
war  tax,  by  "  overrating  or  otherwise  respecting  to  that  con- 
cern," and  made  the  first  check-list  in  New  Hampshire  for  the 
town-meetings  to  be  held  on  March  i,  1680,  at  nine  A.  m.,  for 
the  choice  of  deputies,  or,  as  we  should  say,  representatives  to 
the  general  assembly  to  be  held  at  Portsmouth,  March  16,  1680, 
at  nine  A.  m. 

The  royal  commission  gave  the  president  and  council  the 
arbitrary  power  "  to  judge  and  determine  what  persons"  should 
be  allowed  to  vote,  and  they  did  so  order.  It  is  notorious  that 
this  arbitrary  tendency  of  check-list  boards  in  New  Hampshire 
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has  been  very  marked  down  to  the  present  day.  This  check- 
list shows  that  Portsmouth  had  71,  Dover  61,  Hampton  57,  and 
Exeter  20,  in  all,  209  qualified  voters,  which,  at  the  average 
rate  at  the  present  time,  in  rural  towns,  would  make  the  entire 
population  of  New  Hampshire,  on  February  16,  1680,  about  700, 

The  legislative  session  began  March  16,  16S0,  and  was  after- 
wards, on  April  I,  adjourned  to  June  7,  16S0,  and  about  June 
10  was  adjourned  to  October  12,  1680,  when  Richard  Martin, 
Esq.,  Samuel  Dudley,  Seaborne  Cotton,  and  Elias  Stileman 
were  chosen  a  committee  ''  for  the  drawing  up  all  the  laws 
made  by  this  assembly  as  near  as  may  be  according  to  the  laws 
of  England  and  will  suit  with  the  constitution  of  this  province." 
The  return  of  the  committee  was  put  on  file,  and  the  assembly 
then  adjourned  to  Thursday,  December  7,  16S0. 

There  probably  was  never  a  greater  mockery  of  language 
than  this  vote.  It  shows  that  the  council  and  assembly  had 
been  passing  laws  from  time  to  time  ;  that  they  had  disregarded 
the  English  practice  in  framing  legislation,  and  had  adopted 
that  which  had  prevailed  in  Plymouth  and  the  Bay  colony. 
The  practice  in  these  colonies  in  this  respect  had  not  been 
entirely  uniform,  but  in  general  they  had  passed  laws  and  then 
put  them  into  the  hands  of  a  committee  to  be  put  into  form  for 
publication.  In  this  way  it  sometimes  happened  that  the  law 
as  passed  and  the  law  as  made  by  the  committee  differed  mate- 
rially. 

When  codes  were  adopted,  a  somewhat  diflerent  practice 
prevailed.  The  general  court  gathered  together  a  variety  of 
propositions,  and  sent  them  out  to  the  churches  and  towns  for 
amendment.  These  were  recast  by  one  of  its  most  learned 
magistrates,  who  had  been  trained  in  the  inns  of  chancery  or  of 
court,  and  in  this  way  one  or  more  of  the  codes  in  the  Bay  col- 
ony were  adopted.  Our  code  of  16S0,  if  the  Jewish  law  was 
to  be  made  the  basis  of  our  jurisprudence,  was  in  many  respects 
a  model  code.  It  is  simply  impossible  that  it  could  have  em- 
anated from  the  minds  of  the  committee.  It  shows  upon  its 
face  the  handiwork  of  some  skilled  draftsman  who  was  not 
only  familiar  with  jurisprudence  in  general,  but  was  a  master 
of  the  law  and  practice  in  the  New  England  colonies,  and  par- 
ticularly that  of  Plymouth.     The  vote  was  that  the  committee 


44 

should  draw  up  these  laws  "  as  near  as  may  be  according  to 
the  laws  of  England."  The  14th  section  of  the  Cutt  code  of 
general  laws  provided  that  the  former  law  and  practice,  both 
in  civil  and  criminal  proceedings,  should  be  tlie  "rule"  "  vntill 
such  acts  and  ordinances  as  have  beene  or  shall  be  made  by 
this  assembly  and  approved  by  ye  hondpresdt  and  council,  may 
be  drawne  up  and  legall}'  published." 

The  code  which  they  adopted  disregarded  almost  every  ves- 
tige of  the  English  law,  and  substituted  for  it  the  Jewish  law, 
common  and  biblical,  as  modified  by  the  body  of  liberties  and 
the  ordinances  of  Plymouth,  with  here  and  there  an  instalment 
or  a  trace  from  Massachusetts,  and  all  modified  by  the  brain  of 
the  draftsman,  whoever  he  was. 

Cutt  and  nearly  all  his  officers  had  been  for  many  years  the 
"  instrumentalities "  by  which  the  Bay  colony  had  governed 
New  Hampshire.  Their  honors  and  "  the  flesh  pots  of  Egypt" 
had  come  from  the  masters  whose  servants  they  were  ;  and  yet 
this  code,  which  assumes  to  be  their  handiwork,  trampled 
under  foot  substantially  all  of  the  Massachusetts  law  under 
which  they  had  been  reared  and  with  which  they  were  familiar. 

The  code  may  be  divided  into  four  parts.  The  first,  after  a 
perfumed  preamble,  sets  forth  that  "  it  is  therefore  ordered  and 
inacted  by  this  Generall  Assembly  and  the  authority  thereof, 
that  no  Act,  Imposition,  Law  or  Ordinance  be  made  or  imposed 
upon  us  but  such  as  shall  be  made  by  the  said  Assembly  and 
approved  by  the  Presidt  andCouncill  from  time  to  time.  That 
Justice  and  Right  be  equally  and  impshaily  administered  vnto 
all :  not  sold,  denied  or  causelessly  deferred  unto  any."  i 
Prov.  Papers  382,  383. 

This  was  in  substance  the  Plymouth  declaration  in  the  pre- 
amble of  1636  intensified.      li  Plymouth  Col.  Rec.  6. 

For  frosty  audacity  this  has  hardly  a  parallel  in  history. 
The  king  had  created  New  Hampshire  into  a  province,  and 
established  its  form  of  government  in  pursuance  of  his  undoubted 
authority. 

The  first  code  of  laws  starts  out  with  the  proposition  that  no 
law  shall  "be  made  or  imposed  upon  us"  except  such  as  are 
enacted  by  the  president  and  council  from  time  to  time. 
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The  second  part  comprises  sixteen  capital  offences.  Of  these, 
eleven, — idolatry,  blasphemy,  treason,  wilful  murder,  man- 
slaughter, murder  "  through  guile,"  witchcraft,  beastiality,  bug- 
gery, false  witness  for  the  "  purpose  to  take  away  a  man's  life," 
and  cursing  of  parents  by  children, — were  punishable  with 
death  ;  while  five, — public  rebellion,  man  stealing,  being  a  rebel- 
lious son,  rape,  and  arson, — were  punishable  with  death  or  some 
other  "greivous"  punishment,  and  the  same  punishment  under 
the  third  part  of  the  code  was  provided  upon  the  third  conviction 
for  burglary  and  robbeiy,  making  in  all  seventeen  offences  for 
which  the  death  penalty  might  be  imposed. 

The  code  does  not  define  what  is  meant  by  grievous  punish- 
ment. The  military  code  of  the  Bay  colony  defined  it  to  mean, 
among  other  things,  "  disgraceingby  casheiring,"  "the  strappa- 
doe,  or  riding  the  wooden  horse  to  fetch  blood."  5  Records  of 
Mass.  50. 

Other  punishments  were  undoubtedly  regarded  as  grievous, 
both  by  the  courts  and  by  the  people. 

The  Bay  colony,  on  May  15,  1673,  passed  a  law  primarily  to 
punish  scolding  women.     It  was  as  follows  : 

"  Whereas  there  is  no  express  punishment  (by  any  lawe  hith- 
erto established)  affixed  to  the  evill  practise  of  sundry  persons 
by  exhorbitancy  of  the  tongue  in  rayling  &  scolding,  it  is  there- 
fore ordered,  that  all  such  persons  convicted,  before  any  Court 
or  magistrate  that  hath  propper  cognizance  of  the  case,  for  rayl- 
ing or  scolding,  shall  be  gagged  or  sett  in  a  ducking  stoole  & 
dipt  ouer  head  &  eares  three  times,  in  some  convenient  place  of 
fresh  or  salt  water,  as  the  Court  or  magistrate  shall  judge 
meete."     4  Records  of  Mass.  (Part  II)  513,  514. 

We  have  no  evidence  that  this  became  any  part  of  our  cus- 
tomary law. 

The  New  Hampshire  ladies  guilty  of"  exhorbitancy  of  the 
tongue"  at  the  present  day  would  undoubtedly  regard  this  pun- 
ishment as  grievous,  though  the  Massachusetts  women  of  the 
olden  time  may  not. 

The  Cutt  code  did  not  treat  the  erection  or  maintenance  of 
"stews"  as  a  crime  ;  but  on  May  15,  1672,  the  Bay  colony  did, 
and  provided  among  other  things  that  the  offender,  upon  con- 
viction, should  "be  severely  whipt  at  the  carts  tajle,  thro  the 
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streets  where  such  offenc  or  offences  hath  binn  comitted,  wth 
thirty  stripes,  &  thence  to  be  comitted  to  the  house  of  correc- 
tion, by  the  master  of  the  sajd  house  to  be  kept  wth  hard  fare 
&  hard  labour,  by  dayly  taske,  and  in  defect  of  their  duty,  to 
be  seuerely  whipt  eury  night  wth  ten  stripes,  and  once  at  least 
in  euery  weeke  the  said  baud  hir  accomplices  in  such  vile 
&  sinfull  coui'ses,  the  baud  to  be  their  leader,  &  the  other,  two 
&  two,  in  hajre  frocks  &  blew  capps,  by  the  executioner  to  be 
fastned  to  a  hand  cart,  and  forct  along  to  draw  all  the  filth  lajd 
vpon  the  cart  thro  the  streets  to  the  seaside,  going  to  the  gal- 
lows in  Suftblke,  &  and  in  all  other  countjes  where  the  Court  of 
each  shire  shall  appoint,  &  so  returned  to  the  house  of  correc- 
tion, to  be  alike  kept  wth  hard  fare  &  labour,  according  to  the 
custome  of  the  house,  during  the  Courts  pleasure  there  to 
remajne."     4  Records  of  Mass.  (Part  II)  513. 

Such  punishments  were  certainly  severe,  and  our  ancestors 
may  have  deemed  them  "  greivous." 

The  third  part  comprised  27  criminal  laws.  Several  of  these 
relate  simply  to  procedure.  As  I  view  it,  this  code  created  and 
provided  for  the  punishment  of  at  least  25  crimes, — to  wit,  adul- 
tery, fornication,  ante-nuptial  defilement  after  contract  and 
before  marriage,  burglary,  robbery,  larceny  of  ships,  etc., 
attempts  at  such  larceny,  larceny  of  money  and  other  chattels, 
petty  larceny,  profanity,  habitual  profanity,  profaning  the 
Lord's  day,  contempt  of  God's  word  and  ministers,  forcible 
detainer  of  possession,  conspii^acy  against  the  province  and 
defamation  of  its  magistrates,  forgery  of  deeds,  defacing  and 
embezzlement  of  records,  attempt  to  corrupt  officers,  lying, 
burning  fences,  breaking  down  fences,  removing  or  defacing 
land-marks,  unlawful  gaming  in  public  houses,  playing  at 
cards,  with  dice,  or  any  game  in  which  there  is  a  lottery, 
drunkenness,  firing  of  woods  between  the  first  of  March  and 
the  first  of  May. 

The  code  did  not  fuse  the  crimes  of  burglary  and  robbery, 
but  affixed  the  same  penalty  to  both.  The  offender,  for  the  first 
offence,  was  to  be  branded  on  the  right  hand  with  the  capital 
letter  B.  For  the  second  offence,  to  be  branded  on  the  other 
hand  and  be  severely  whipped.  If  committed  on  the  Lord's 
day,  the  brand  was  to  be  set  upon  his  forehead.     For  the  third 
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offence,  he  was  to  be  deemed  incorrigible,  and,  as  we  have 
seen,  be  punished  with  death,  or  other  grievous  punishment. 
Larceny  of  ships,  etc.,  was  punished  in  the  discretion  of  the 
court,  but  not  to  the  extent  of  life  or  limb.  Whoever  commit- 
ted larceny  of  money  or  chattels  was  compelled  to  restore  three- 
fold to  the  party  wronged,  and  was  then  fined  or  whipped,  at 
the  discretion  of  the  court.  Petty  larceny  was  punished  by 
payment  of  the  damage  or  fine  of  40^.,  by  being  set  in  the 
stocks,  or  whipped  not  exceeding  10  stripes,  or  by  receiving 
"  only  legall  admonition,"  whatever  that  may  have  been,  in  the 
discretion  of  any  member  of  the  council.  For  swearing,  the 
punishment  was  los.,  but  upon  default  in  payment,  the  offender 
might  be  committed  to  the  stocks,  not  exceeding  three  hours 
nor  less  than  one  hour.  Where  the  offender  swore  "  more 
oathes  than  one  at  a  time,"  etc.,  the  fine  was  205-.  Swearing  at 
man  or  beast  was  put  on  the  same  basis.  In  default  of  pay- 
ment, the  offender  might  be  whipped,  or  committed  to  prison  till 
payment.  Profaning  the  Lord's  day  "  by  doeing  unnecessary 
servell  worke  or  travell,  or  by  sports  or  recreations,  or  by  being 
at  ordinary's  in  time  of  publique  worship,"  was  punished  by  a 
fine  of  los.,  or  by  whipping  ;  but  if  done  "  proudly  or  presump- 
tiously, and  wth  a  high  hand,"  the  offender  was  "  sevearly 
punished,"  at  the  discretion  of  the  court.  Contempt  of  God's 
word  was  punished  by  fine  or  corporal  punishment  in  the  dis- 
cretion of  the  court,  but  this  did  not  extend  to  life  or  limb. 
Contempt  of  ministers  was  fined  205'.  for  the  first  transgression, 
or  to  be  set  in  the  stocks  not  exceeding  four  hours,  but  for  subse- 
quent offences  the  offenders  were  fined  405'.,  or  whipped  for 
every  transgression.  Forcible  detainer  of  possession  was  pun- 
ished by  fine,  or  other  punishment,  in  the  discretion  of  the 
court.  Conspiracy  against  the  province  was  punished  by  fine, 
imprisonment,  binding  to  the  peace,  or  good  behavior,  in  the 
discretion  of  the  court.  Whoever  forged  deeds  was  compelled 
to  pay  the  party  double  damages  and  be  fined  a  like  amount. 
In  default  of  payment  he  was  publicly  whipped,  and  branded 
with  the  Roman  letter  F  in  the  forehead.  If  any  notary  or  offi- 
cer defrauded  or  embezzled  public  records,  he  was  punished  by 
loss  of  his  office,  disfranchisement,  and  being  burned  in  the 
face.    Whoever  attempted  to  corrupt  such  officers  was  severely 
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punished  by  fine,  imprisonment,  or  corporal  punishment,  in  the 
the  discretion  of  the  court. 

No  punishment  was  provided  for  lying,  where  the  person 
was  under  i6  years  of  age,  but  others,  if  the  lie  tended  to  dam- 
age, or  was  told  with  wrongful  intent,  were  fined  los.;  and  if 
they  were  unable  or  refused  to  pay  the  fine,  they  were  set  in 
the  stocks,  but  where  the  lie  was  "  greatly  prnitious  to  ye  com- 
mon weale,"  the  offender  was  more  "■  sevearly"  punished,  in 
the  discretion  of  the  court. 

If  any  person  wilfully  burnt  another's  fence,  he  was  com- 
pelled to  make  good  the  damage,  was  fined  405-.,  and  bound  to 
good  behavior. 

Whoever  wilfully  broke  down  another's  fence,  gate,  or  bridge 
was  compelled  to  pay  the  damage,  and  fined  according  to  the 
nature  of  the  offence. 

Whoever  wilfully  removed  or  defaced  any  bounds  set  up  by 
lawful  authority  was  fined  from  20s.  to  £5. 

Innholders  suffering  unlawful  games  in  or  about  their  houses 
■were  fined  405.,  and  besides,  a  fine  of  lOi'.  was  inflicted  upon 
each  gamester. 

The  head  of  the  family  who  suffered  card-playing  or  other 
games  in  his  house  or  elsewhere  was  fined  20^-.  and  each  player 
10^. 

Whoever  fired  woods  between  the  first  of  March  and  the  lat- 
ter end  of  April  was  compelled  to  make  good  the  damage,  and 
be  fined  ioj'.  or  be  set  in  the  stocks. 

Whoever  was  found  drunk  in  any  tavern,  ordinary,  ale-house, 
or  elsewhere,  was  fined  for  the  first  offence  5^'. ;  for  the  second 
offence,  los.,  and  be  set  in  the  stocks  not  exceeding  two  hours 
if  he  should  not  pay  that  fine  ;  for  the  third  offence  he  was  to 
be  bound  to  good  behavior  ;  for  the  fourth  offence  he  was  to  be 
fined  £5  or  be  publicly  whipped,  and  "  so  from  time  to  time." 
The  authors  of  the  Cutt  code  borrowed  from  Plymouth  the  fol- 
lowing definition  of  drunkenness : 

"  By  drunkenness  is  to  be  understood  one  yt  lisps  or  falters 
in  his  speach  by  reason  of  over  much  drink,  or  yt  staggers  in 
his  going,  or  yt  vomits  by  reason  of  excessive  drinking,  or  that 
cannot  by  reason  thereof  follow  his  calling." 

The  Cranfield  code  impaired  this  definition  by  providing  that 
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*'  whosoever  shall  drink  to  excess,  so  as  thereby  to  disguise 
himself,  discovering  the  same  by  spech  or  behavior,"  should 
be  deemed  "  drunk." 

The  Cutt  code  made  that  adultery  in  the  betrothed  woman 
•which  would  have  been  so  if  she  were  married.  In  Massachu- 
setts this  oftence  was  punished  with  death,  but  the  Cutt  code 
provided  that  the  offender  should  be  whipped  "  two  severall 
times,  not  exceeding  40  lashes,  viz',  once  when  ye  Court  is  sit- 
ting at  wch  they  were  convicted  of  the  fact,  and  ye  2d  time  as 
the  court  shall  order,  and  likewise  shall  ware  3  cappitall  letters 
A.  D.  cut  out  in  cloth  and  sowed  on  theire  upermost  garmts 
on  theire  arms  or  back,  and  if  at  any  time  they  shall  be  found 
wthout  the  said  letters  so  woren  whilst  in  this  Governmt,  to  be 
forthwth  taken  and  publiquely  whiped,  and  so  from  time  to 
time  as  often  they  are  found  not  to  weare  them." 

The  Cranfield  code  fined  the  offenders  10s.  apiece,  and  made 
the  same  provision  in  relation  to  the  "  scarlet  letter,"  but  pro- 
vided further  that  if  the  offender  "  shall  appear  without  the  said 
letters,  he  or  she  shall  be  liable  to  pay  a  fine  of  five  pounds  as 
often  as  the  offender  shall  be  so  found." 

The  act  of  June  14,  1701,  treated  betrothed  women  as  un- 
married women.  It  put  the  man  and  woman  offending  on  the 
•same  legal  basis,  and  provided  that  they  should  be  "severely 
whipped,  not  exceeding  Thirty  stripes  ;  unless  it  appear  upon 
Tryal,  that  One  Party  was  surprised  [whatever  that  may  have 
been],  and  did  not  consent,  which  shall  abate  the  punishment 
.as  to  such  party."     3  N.  H.  Prov.  Papers  224. 

It  further  provided, — 

"And  if  any  Man  shall  commit  Adultery,  the  Man  and  Woman 
that  shall  be  convicted  of  such  Crime  before  His  Majesty's  Jus- 
tices of  the  Superiour  Court  of  Judicature,  shall  be  set  upon  the 
gallows  b}'  the  space  of  an  Hour,  with  a  Rope  about  their  Necks, 
and  the  other  end  cast  over  the  gallows  ;  and  in  the  way  from 
thence  to  the  Common  Goal  shall  be  severely  whipped,  not  ex- 
ceeding Forty  stripes  each  ;  also  every  person  and  persons  so 
offending  shall  forever  after  wear  a  Capital  Letter  A  of  two 
inches  long  and  proportionable  in  bigness  cut  out  in  Cloth  of  a 
<:ontrary  colour  to  their  cloathes,  and  sewed  upon  their  upper 
Garments,  on  the  outside  of  their  Arm,  or  on  their  back  in  open 
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view.  And  if  any  person  or  persons  having  been  convicted 
and  sentenced  for  such  offence,  shall  at  anytime  be  found  with- 
out their  Letter  so  worn,  during  their  abode  in  this  Province, 
they  shall  by  Warrant  from  a  Justice  of  the  Peace,  be  forth  with 
apprehended,  and  Ordered  to  be  Publickly  Whipped,  not  ex- 
ceeding Fifteen  stripes,  and  so  from  time  to  time,  toties  quoties" 

This  act  remained  in  force,  and,  what  is  more,  was  enforced, 
until  its  repeal,  June  20,  1792. 

Many  at  this  day  believe  that  the  scarlet  letter  immortalized 
by  the  genius  of  Hawthorne  was  the  creature  of  his  weird  and 
powerful  imagination.  On  the  contrary,  in  New  Hampshire 
as  well  as  elsewhere,  it  was  a  solemn  and  bitter  reality,  as  the 
following  instances  show. 

At  the  August  term  of  the  superior  court,  1719,  the  following 
sentence  was  passed  : 

"  It  appearing  to  this  Court  that  notwithstanding  the  frequent 
inhibitions  &  fines  that  have  been  inflicted  on  John  Drew  & 
Rebecca  Cook  for  their  adulterous  actions  that  yet  in  contempt 
thereof  they  still  proceed  in  open  lewdness  wch.  is  a  scandale 
to  religion  &  a  palpable  breach  of  his  majestys  laws.  It  is 
therefore  ordered  that  the  said  John  Drew  do  forthwith  pay  as 
a  fine  to  His  Majesty  the  sum  of  £20.  otherwise  that  20  lashes 
be  layd  on  his  naked  back  at  the  Carts  tayle  from  one  end  of  the 
bank  to  the  other  &  that  the  said  Rebecca  Cook  at  the  same  time 
set  in  the  Cart  with  her  face  to  the  Criminal  moreover  that  the 
said  Drew  ware  the  letter  A  during  one  year  on  the  outside  of 
his  coat  in  open  view  under  the  penalty  of  ten  stripes  for  such 
defect  to  be  inflicted  on  him  by  any  of  his  majestys  Justices  of 
this  Government  &  so  toties  quoties  from  time  to  time  and  that 
the  said  Drew  &  Rebecca  Cook  pay  all  cost  &  charge."  Judge 
Smith's  Old  Records  293,  294. 

At  the  superior  court,  November  13,  1764,  Margaret,  the  wife 
of  Samuel  Smallcorn  or  Smallcom  was  indicted  for  adultery 
with  John  Collier,  a  single  man.     The  following  is  the  record  : 

"  The  said  Margaret  appearing  a  prisoner  at  the  bar  pleaded 
not  guilty  to  the  indictment,  upon  which  a  jury  being  duly 
sworn  to  try  the  issue  between  our  sovereign  lord  the  king  & 
the  prisoner  at  the  bar  ;  and  the  attorney  for  the  king  &  coun- 
sell  for  the  prisoner  being  fully  heard  on  the  evidence  the  jury 
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withdraw  for  trial  of  the  issue,  &  return  into  court  and  say  the 
prisoner  at  the  bar  is  guilty. 

"  It  is  considered  that  the  respondent  is  guilty. 

"The  court  having  considered  the  offence  of  the  respondent, 
do  order  that  the  said  Margaret  shall  sit  upon  the  gallows  by 
the  space  of  one  hour  with  a  rope  about  her  neck  &  the  other 
end  cast  over  the  gallows  &  in  the  way  to  the  common  gaol, 
shall  be  severely  whipped  ten  stripes,  on  her  naked  back  & 
shall  forever  after  wear  a  capital  letter,  letter  A.  of  two  inches 
long  &  proportionable  in  bigness  cut  out  in  cloth  of  a  contrary 
colour  to  her  cloaths  &  sewed  upon  hir  upper  garment,  on  the 
outside  of  hir  arm,  or  on  hir  back  in  open  view  during  hir 
abode  in  this  province  and  pay  costs  of  prosecution  taxed  at  the 
sum  of  thirty  two  pounds,  fourteen  shillings  standing  committed 
till  sentence  be  performed." 

The  record  of  this  conviction  gave  the  husband  a  divorce. 
The  libel  was  signed  "  Samuel  Smallcorn,  by  Wm  Parker  his 
attorney." 

The  sentence  of  her  paramour  was  as  follows  : 

"That  he  be  set  upon  the  gallows  by  the  space  of  i  hour 
with  a  rope  around  his  neck  &  the  other  end  cast  over  the  gal- 
lows ;  &  shall  during  his  abode  in  this  province  wear  a  capital 
letter  A  of  2  inches  long  &  proportionable  in  bigness  cut  out  in 
cloth  of  a  contrary  colour  to  his  cloaths,  &  sewed  upon  his 
upper  garment  on  the  outside  of  his  arm  or  on  his  back  in  open 
view,  &  pay  a  fine  of  five  pounds  to  His  Majesty  for  the  sup- 
port of  the  government  of  this  province  &  pay  cost  of  prosecu- 
tion, taxed  at  the  sum  of  fifteen  pounds  nine  shillings,  standing 
committed  till  sentence  be  performed." 

The  sentence  of  the  man  was  much  lighter  than  that  of  the 
woman.  Whether  this  v/as  because  he,  or  the  court  for  him, 
set  up  in  mitigation  the  plea  of  the  puissant  Adam  in  the  Gar- 
den of  Eden,  or  for  some  other  reason,  the  record  does  not 
disclose. 

By  the  Cutt  code  simple  fornication  was  punished  by  enjoin- 
ing marriage,  or  fine,  or  corporal  punishment,  or  all  or  any  of 
these  in  the  discretion  of  the  court.  But  where  this  was  after 
contract  and  before  marriage,  each  party  was  fined  50  shillings, 
and  in  default  thereof  was  whipped,  and  might  be  imprisoned  at 
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the  discretion  of  the  court.  The  distinction  between  the  two  was 
preserved  by  section  3  of  the  Cranfield  code,  but  was  probably 
repealed  by  implication  by  section  4  of  the  act  of  June  14,  1701, 
which  remained  in  force  until  June  20,  i'J^2.  But  it  was  so 
thoroughly  engraven  in  the  minds  of  the  court  and  people  that 
it  was  recognized  in  fact  as  late  as  1727  under  the  head  of 
*'  ante-nuptial  defilement."  This  is  abundantly  shown  by  Judge 
Smith's  Old  Records,  by  the  fragmentary  records  of  the  court 
of  sessions,  by  the  papers  in  the  files  of  the  old  court  of  appeals 
at  the  State-house,  and  by  the  musty  volumes  of  church  records. 

The  pith  of  the  provision  in  the  Cutt  code  in  relation  to  lying 
was  affirmed  by  section  8  of  the  Cranfield  code,  and,  with  some 
modification  as  to  age,  was  reaffirmed  by  section  6  of  the  act  of 
June  14,  1 701,  and  remained  in  force  until  it  was  lepealed  by 
the  act  of  June  20,  1792. 

There  were  other  radical  differences  between  the  criminal 
laws  of  New  Hampshire  and  Massachusetts. 

The  Bay  colony  sometimes  put  sinners  and  those  who  pro- 
fessed to  be  saints  on  the  same  basis.  In  Massachusetts  they 
hung  witches  whether  they  professed  Christianity  or  not,  but 
the  Cutt  code  limited  the  punishment  to  "  any  Christian,  soe 
called." 

The  Bay  colony  punished  rebellion  with  death  ;  the  Cutt 
code,  with  death  or  some  other  grievous  punishment. 

The  Bay  colony  punished  blasphemers  whether  they  pro- 
fessed Christianity  or  not,  but  the  Cutt  code  only  those  "pro- 
fessing ye  true  God." 

Although  almost  the  entire  criminal  code  of  16S0  was  taken 
from  the  laws  of  Plymouth,  the  framers  of  the  Cutt  code  did 
not  transcribe  everything  bodily. 

Strange  as  it  may  seem,  as  early  as  1654  the  "benefit  of 
clergy,"  by  which  whoever  could  write  upon  being  burned  in 
the  hand  was  set  free,  was  recognized  by  the  authorities  of  the 
Plymouth  colony.  In  that  year  Robert  Latham,  convicted  of 
manslaughter,  was  burned  in  the  hand.     3  Plymouth  Records 
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New  Hampshire  took  many  things  from  Plymouth.  Whether 
she  took  that  mockery  of  reason  and  relic  of  barbarism,  the  bene- 
fit of  clergy,  from  Plymouth   or  from  some  other  source,  is  as 
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3'et  unknown.  Soon  after  the  division  into  counties,  a  son  slew 
his  father  in  the  town  of  Hollis.  He  was  indicted,  arraigned 
before  the  four  judges  of  the  highest  court,  pleaded  his  clergy, 
■was  burnt  in  the  hand,  and  went  out  of  court  a  free  man.  The 
burning,  as  a  rule,  was  so  slight,  that  it  was,  if  possible,  a 
greater  farce  than  such  a  plea. 

On  December  25,  1775,  John  Patten,  of  Chester,  struck  my 
great  grandfather,  Thomas  Shirley,  with  the  heel  of  an  old 
scythe,  whereof  he  died,  in  charge  of  Dr.  Wood,  of  London- 
derry, February  i,  1776.  Patten  was  indicted  for  manslaugh- 
ter, tried  at  the  September  term,  1776,  was  convicted,  and, 
upon  claiming  his  clergy,  was  burned  so  slightly  in  the  hand, 
that  although  he  had  a  physician  present  for  that  purpose.  Pat- 
ten had  no  occasion  for  his  services,  and  went  out  of  court  a 
free  man. 

The  fourth  part,  which  may  be  termed  the  civil  code,  com- 
prising forty-five  laws,  occupies  more  space  than  all  the  rest.  It 
provides  for  confirming  grants  in  townships  ;  that  controversies 
in  respect  to  real  estate  shall  be  determined  by  a  jury  of  twelve 
men,  chosen  by  the  freemen  of  each  town  ;  that  contracts  shall 
be  paid  in  kind,  as  "  bargained  for  ;  "  that  horses  going  at  large 
shall  be  branded,  and  shall  be  clogged  or  fettered  at  certain 
seasons  ;  for  the  establishment  of  courts  ;  that  all  trials  shall  be 
by  jury  ;  that  jurors  may  be  challenged  for  good  cause  ;  that  in 
matters  of  life  and  death  the  prisoner  shall  have  six  or  eight 
peremptory  challenges  ;  that  any  member  of  the  council  may 
join  persons  in  marriage  ;  that  parties  before  marriage  shall  be 
three  times  published. 

It  further  provides  for  the  making  of  rates  for  the  taking  and 
equalization  of  inventories  ;  that  a  list  of  males  sixteen  years  of 
age  and  upwards,  and  valuation  of  their  estates,  shall  be  taken. 
It  provides  that  a  bounty  shall  be  paid  for  killing  wolves ;  that 
the  former  laws  shall  govern  till  new  ones  are  passed  and  pub- 
lished;  that  if  constables  fail  to  collect  the  taxes,  they  shall  pay 
them  out  of  their  own  estates  ;  that  whosoever  refuses  to  pay 
his  taxes  or  to  expose  property  to  the  constable,  may,  for  his 
default,  be  imprisoned  till  he  pays  or  furnishes  good  security. 
It  fixes  the  marshal's  fees  for  poundage  and  otherwise  ;  pro- 
vides  that   he   shall  collect  the   fines ;    may   require   assistance 
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upon   demand,   make  levies,  and  take  the  person  in  default  of 
property. 

It  further  provides  that  fines  shall  be  paid  forthwith  ;  that  nei- 
ther judges  nor  jurors  shall  sit  in  civil  causes,  who  are  nearly  re- 
lated to  either  party  ;  that  except  for  capital  crimes  or  contempt 
in  open  court,  no  person  before  sentence  shall  be  imprisoned  who 
will  give  sufficient  bail.  It  provides  for  the  service  of  process  by 
summons  or  copy,  &c. ;  that  the  freemen  of  each  town  shall  choose 
all  officers,  jurors,  etc.,  and  shall  regulate  town  affairs;  that 
towns  may  choose  prudential  officers  ;  that  no  person  shall  cast 
ballast  into  rivers  or  harbors  ;  that  no  person  under  twenty-one 
years  of  age  can  convey  his  real  estate  or  sue  in  his  own  name, 
but  may  choose  guardians  at  the  age  of  fourteen  ;  that  parents 
and  masters  may  prosecute  or  defend  the  rights  of  children  or 
servants,  and  that  in  all  criminal  proceedings  any  person  may 
complain  to  any  court,  member  of  the  council,  or  grand  jui'y- 
man  ;  that  attachments  may  be  granted  by  any  member  of  the 
council  or  clerk  of  "ye  writs  ;"  that  the  summons  and  attachment 
shall  be  served  six  days  before  court ;  that  the  cause  of  action 
shall  be  briefly  described,  and  the  capacity  in  which  the  plain- 
tiff' sueth  ;  that  if  the  plaintiff'  or  defendant  fail  to  appear,  he 
may  be  defaulted  or  nonsuited,  as  the  case  may  be  ;  that  the 
attachment  shall  be  held  good  against  the  defendant  and  his 
surety  for  one  month  after  judgment ;  that  no  marshal  or  con- 
stable shall  take  as  bail  one  who  is  not  a  settled  inhabitant,  and 
has  a  "  visible  Estate  to  be  Responsible  ;  "  that  a  judgment  may 
be  acknowledged  by  any  party  before  two  of  the  council,  &c.  ; 
that  any  person  presented  who  fails  to  appear  may  be  treated  as 
in  contempt ;  that  any  plaintiff  may  withdraw  his  action  before 
the  verdict  upon  payment  of  the  full  cost ;  that  any  person  may 
be  punished  who  harasses  another  with  vexatious  suits  or  com- 
plaints ;  that  all  parties  may  review  any  suit  as  a  matter  of 
right,  three  times  ;  that  innkeepers  shall  sell  no  strong  drink  to 
servants  or  children,  without  leave  of  the  parents  or  masters. 
It  further  provides  that  any  person  who  resides  in  town  three 
months  without  being  warned  out,  shall  have  a  settlement  there  ; 
that  paupers  sent  from  one  town  into  another  shall  be  at  the 
charge  of  the  town  from  which  they  were  sent;  that  no  person 
can  bring  in  or   entertain  strangers  from  without  the  province 
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without  leave  ;  that  constables  shall  warn  all  freemen's  meet- 
ings to  choose  deputies  ;  and  that  twenty  shillings  in  money 
shall  be  paid  for  the  entry  of  appeals  from  the  quarter  courts. 

The  Cutt  commission  makes  the  following  provision  in  rela- 
tion to  religious  liberty  : 

"  We  do  hereby  require  and  comand  yt  liberty  of  conscience 
shall  be  allowed  unto  all  protestants  ;  yt  such  especially  as  shall 
be  conformable  to  ye  rites  of  ye  Church  of  Engd  shall  be  partic- 
ularly countenanced  and  encouraged."  The  Cranfield  and  An- 
dres commissions  put  the  word  "will"  before  "  require,"  but 
make  no  other  change. 

This  royal  command  deprived  the  Catholic  of  religious  lib- 
erty in  New  Hampshire.  Following  the  mandate  of  the  king, 
the  Cutt  code  provided, — 

"  Yt  all  Englishmen,  being  Protestants,  yt  are  settled  Inhab- 
itants and  freeholders  in  any  towne  of  this  Province,  of  ye  age 
of  24  years,  not  viceous  in  life  but  of  honest  and  good  conver- 
sation, and  such  as  have  £20.  Rateable  estate  wthout  heads  of 
persons  having  also  taken  the  oath  of  allegiance  to  his  Majs, 
and  no  others  shall  be  admitted  to  ye  liberty  of  being  freemen 
of  this  Province,  and  to  give  theire  votes  for  the  choice  of  Depu- 
ties for  the  Generall  Assembly,  Constables,  Selectmen,  Jurors  and 
other  officers  and  concernes  in  ye  townes  where  they  dwell." 

To  these  mandates  in  the  commissions  and  those  in  relation 
to  taking  the  oath  against  Popish  recusants,  and  for  adjuration 
and  supremacy,  and  the  sentiment  engendered  thereby,  we  are 
probably  much  more  indebted  for  the  provision  expunged  from 
our  constitution  by  the  people  in  1877,  which  prohibited  Cath- 
olics from  holding  certain  public  offices,  than  from  any  fear  of 
French  invasion  or  the  other  reasons  usually  assigned  for  it. 

The  fact  that  this  provision  was  from  the  outset  treated  as  a 
dead  letter,  even  in  the  most  exciting  partisan  contests,  shows 
how  little  support  It  had  among  the  great  mass  of  fair-minded 
and  right-thinking  people. 

The  property  qualification  originated  in  the  same  way,  and 
shared  the  same  fate,  about  twenty-five  years  earlier. 

The  mandate  of  the  Cutt  commission  was  as  follows: 

"And  our  will  and  pleasure  is,  and  we  do  hereby  declare, 
ordain,  and  grant,  that  all  and  every  such  Acts,  Laws  and  ordi- 
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nances,,  as  shall  from  time  to  time  be  made  in  and  by  such 
general  Assembly  or  Assemblies,  shall  be  first  approved  and 
allowed  by  the  Pres.  and  Councell  for  the  time  being,  and, 
thereupon  shall  stand  and  be  in  force  untill  ye  pleasure  of  us, 
our  heirs  and  successors,  shall  be  known,  whether  ye  same  Laws 
and  ordinances  shall  receive  any  change  or  confirmation  or  be 
totally  disallowed  and  discharged. 

"And  therefore,  our  will  and  pleasure  is,  that  ye  Pi'es.  and 
Councell  do,  and  shall  from  time  to  time  transmit  and  send  over 
unto  us,  our  heirs  and  successors,  and  our  and  their  Privie  Coun- 
cell for  the  time  being,  all  and  every  such  Acts,  Laws  and  Ordi- 
nances, by  the  first  ship  yt  shall  depart  thence  for  Engd,  after 
their  making." 

That  of  the  Cranfield  commission  was, — 

"  That  all  such  laws,  statutes  and  ordinances,  of  what  nature 
and  kind  soever,  be  within  three  months  or  sooner  after  the 
making  of  the  same,  transmitted  unto  us,  under  the  public  seal, 
for  our  allowance  and  approbation  of  them,  as  also  duplicate 
thereof,  by  the  next  conveyance,  and  in  case  all  or  any  of  them, 
being  not  before  confirmed  by  us,  shall  at  any  time  be  dis- 
allowed and  not  approved  and  so  signified  by  us,  our  heirs  and 
successors  under  our  or  their  sign  manual  and  signet,  or  by  or- 
der of  our  or  their  privy  council  unto  you,  the  said  Edward 
Cranfield,  or  to  the  Commander-in-Chief  of  our  said  Province 
for  the  time  being,  then  such  or  so  many  of  them  as  shall  be 
so  disallowed  and  not  approved  shall  from  henceforth  cease, 
determine  and  be  utterly  void  and  of  none  effect,  any  thing  to 
the  contrary  notwithstanding." 

The  question  has  been  mooted  under  this  and  other  commis- 
sions, whether  the  king  had  power  to  disallow  after  an  allow- 
ance. We  have  Judge  Smith's  views  upon  this  point,  but  as 
the  evidence  now  stands,  the  point  is  probably  immaterial. 

Cutt,  sick,  infirm,  and  incompetent,  was  but  a  figure-head 
from  the  outset.  He  died  March  27,  1683.  The  Bay  colony, 
in  the  person  of  Waldron,  took  his  place  and  retained  his  power, 
until  Cranfield  seized  the  I'eins  on  October  4,  1682. 

The  Cutt  code  made  no  special  provision  for  the  election  of 
deputies  for  future  assemblies,  nor  for  convening  the  same.  The 
governor  and  council,  in  their  act  for  calling  the  first  general 
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assembly,  expressly  disclaimed  any  such  power  as  to  the  future, 
saying,  "  provided  that  we  do  not  intend  that  what  is  now  done 
be  precedential  for  the  future,  and  that  it  shall  extend  no  fi^rther 
than  to  the  calling  this  first  assembly,  that  they,  being  convened, 
may,  as  his  majesty's  letters  patents  direct,  make  such  laws  and 
constitutions  in  this  and  other  respects  as  may  best  conduce  to 
the  weal  of  the  whole."  Records  of  the  President  and  Coun- 
cil 2. 

The  assembly  seems  to  have  been  in  session,  and  to  have 
passed  an  act  in  relation  to  rates,  March  7,  1683.  Whether 
this  was  by  adjournment  from  the  December  session,  16S0,  or, 
if  it  was  a  new  body,  by  what  means  it  got  into  existence,  are 
matters  upon  which  we  have  no  light ;  but  it  has  never  been 
suggested  that  any  other  laws  were  passed  under  the  Cutt  com- 
mission. 

That  copies  of  the  Cutt  code  were  transmitted  in  accordance 
with  the  royal  command  is  not  open  to  doubt,  but  the  grave 
question  of  great  importance,  as  bearing  upon  the  subsequent 
history  of  the  province,  remains,  whether  the  code  was  disal- 
lowed by  the  king,  and  due  notice  given  to  the  authorities  and 
the  people  here.  This  question  can  only  be  settled  by  an  ex- 
amination of  the  papers  in  the  proper  office  in  London,  which 
should  be  done  by  and  at  the  expense  of  the  state. 

Strange  as  it  may  seem,  there  is  not  a  particle  of  direct  evi- 
dence upon  this  point  in  the  archives  of  the  state,  nor,  so  far  as 
known,  anywhere  else  in  the  United  States.  v 

Those  who  claim  that  the  code  was  disallowed  in  a  body,  say 
that  Mr.  Chalmers,  referring  to  the  acts  of  the  assembly  under 
the  Cutt  commission,  says, — 

"  They  passed  no  laws  during  this  first  session  of  the  assem- 
bly ;  they  opposed  all  appeals  from  the  courts  of  the  colony  to 
the  jurisdiction  of  England  ;  giving  as  a  reason  ;  that  the  short- 
ness of  the  summer  had  prevented  them  from  doing  the  one, 
and  they  were  afraid  that  the  other  might  obstruct  justice. 
When,  however,  they  did  some  time  after  essay  their  legislative 
talents,  they  had  not  the  good  fortune  to  please.  The  laws 
which  they  transmitted  in  conformity  to  their  constitution,  were 
disapproved  by  the  lords  of  the  committee  of  plantations  in  De- 
cember, 1 68 1  '  both  as  to  stile  and  matter,'  because  they  were 


58 

considered  '  as  unequal,  incongruous,  and  absurd.'  "  Political 
Annals  of  the  Present  United  Colonies  from  their  Settlement  to 
the  Peace  of  1763,  492. 

They  further  say,  that  Chalmers,  though  born  in  Scotland, 
was  a  collegiate,  and  bred  to  the  law  there  ;  that  he  emigrated 
to  Maryland,  and  practised  law  in  the  colonial  courts  for  ten 
years,  and  therefore  had  special  opportunity  for  a  general 
familiarity  with  our  colonial  laws  ;  that  after  he  returned  to 
Great  Britain  he  had  access  to  all  the  records  of  the  lords'  com- 
mittee on  plantations,  and  was  therefoi'e  in  a  situation,  possessed 
by  no  writer  on  this  side  of  the  water,  to  know  the  truth  ;  that 
his  work  shows  great  patience  and  diligent  research,  and  there- 
fore his  statement  must  be  taken  to  be  correct. 

They  further  say  that  the  statement  in  the  first  article  on  New 
Hampshire  Law  and  its  Sources,  in  our  Historical  Magazine, 
in  the  July  number  for  1824,  p.  203,  supposed  to  be  from  the 
pen  of  Governor  Plumer,  contains  a  correct  statement  of  the 
ti'aditions  upon  the  subject.     It  is  as  follows : 

"New-Hampshire  was  separated  from  Massachusetts  (much 
against  the  inclination  of  its  inhabitants)  by  the  royal  procla- 
mation, in  1679,  and  had  a  legislature  of  its  own  in  1680.  A 
body  of  laws  was  enacted  in  the  course  of  the  first  year.  It 
seems  that  these,  when  sent  home  for  the  royal  approbation, 
were  disallowed  in  the  lump.  They  were  probably  copied 
from  Massachusetts  ;  and  it  is  well  known  that  that  colony  was 
no  favorite  with  the  court  of  that  genteel  but  worthless  monarch, 
Charles  the  II." 

They  conclude  by  saying  that  no  king  who  possessed  any 
spirit  would  be  likely  to  consent  to  laws  which  practically  made 
them  independent  of  the  home  government ;  that  the  prime  pur- 
pose of  King  Charles  in  creating  the  province  was  to  enable 
Mason  and  other  favorites  to  rob  the  squatters  of  their  lands, 
and  enrich  themselves  at  the  expense  of  the  colonists,  and  that 
therefore  he  could  never  have  been  so  shoi't-sighted  and  unwise 
as  to  consent  that  these  colonists,  in  direct  contravention  of  the 
English  law,  should  be  allowed  to  elect  in  town-meeting  the 
very  jurors  who  necessarily  must  decide  between  his  favorites 
and  those  who  were  in  the  same  situation  as  themselves. 

Those  who  take  the  contrary  view,  say  that  if  the  statement 
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of  Mr.  Chalmers  is  correct,  it  only  showed  that  the  lords'  com- 
mittee disapproved  of  the  code,  and  not  that  the  king  in  council 
disallowed  it ;  that  if  he  had  done  so,  ofHcial  notice  thereof 
must  have  been  given  through  the  regular  channels  to  the  con- 
stituted authorities  here,  of  which  there  is  not  the  slightest  evi- 
dence ;  that  Mr.  Chalmers  was  a  high  tory,  a  bitter  partisan, 
and  a  political  refugee  from  America  at  the  time  of  the  Revo- 
lution ;  that  his  words  show  great  prejudice  towards  the  colo- 
nists ;  that  he  never  was  in  New  England,  and  had  no  means 
of  knowing  about  our  colonial  law  ;  that  Dr.  Belknap,  in  the 
note  to  the  second  edition  of  his  great  work,  showed,  to  the  sat- 
isfaction of  all  fair-minded  men,  that  Mr,  Chalmers  had  mis- 
stated many  facts,  either  through  ignorance  of  the  records  and 
other  evidence,  or  by  the  deliberate  use  of  language  which  nec- 
essarily misled  and  deceived  ;  that  Dr.  Belknap,  who  had  ac- 
cess to  all  the  original  records,  recognized  these  laws,  so  far  as 
they  were  unmodified  by  subsequent  legislation,  as  the  law  of 
the  land,  and  after  a  careful  examination  of  Mr.  Chalmer's 
work,  allowed  his  original  statement  to  stand  unchanged  ;  that 
Dr.  Farmer,  in  his  edition  of  Belknap,  did  the  same  ;  and  that 
the  same  view  has  been  taken  by  Judges  Smith,  Bell,  and 
other  men  eminent  for  their  erudition. 

Other  considerations  would  seem  pertinent.  The  Cutt  code 
covers  between  twenty-six  and  twenty-seven  pages,  and  that  of 
Cranfield  a  little  more  than  six  pages,  in  the  same  volume,  mak- 
ing a  difference  of  twenty  pages.  A  glance  at  the  contents,  as 
well  as  at  the  bulk,  shows  that  the  latter  embraces  but  a  small 
portion  of  the  field  occupied  by  the  former. 

By  the  Cutt  code,  seventeen  offences  might  be  punished  with 
death  ;  by  the  Cranfield  code,  none  upon  first  conviction,  and 
only  highway  robbery  and  burglary  upon  the  second  convic- 
tion. It  is  hardly  credible  that  in  less  than  two  years  such  a 
revolution  could  have  taken  place. 

The  Ci'anfield  commission  treats  wilful  murder  as  a  crime, 
but  the  Cranfield  code  does  not.  It  recognizes  as  crimes,  adul- 
tery, fornication,  ante-nuptial  defilement  after  contract  and 
before  marriage,  burglary,  robbery,  larceny  of  ships,  etc., 
attempts  at  such  larceny,  larceny  of  money  and  other  chattels, 
profanity,  lying,   drunkenness,   profaning  the  Lord's  Day,  con- 
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tempt  of  God's  word  and  ministers,  burning  fences  and  remov- 
ing landmarks,  and  no  others  ; — and  all  of  these  are  treated  as 
crimes  in  the  Cutt  code.  At  least  twenty-seven  more  oflences 
are  recognized  by  the  Cutt  code   than  by  the  Cranfield   code. 

The  Cranfield  code  makes  sweai'ing  a  crime,  but  not  treason, 
rape,  murder,  arson,  perjury,  forgery,  idolatry,  and  the  like. 
It  is  questionable,  to  say  the  least,  whether  a  major  vote  for 
such  a  state  of  things  could  be  obtained  in  any  state  prison  or 
lunatic  asylum  that  ever  existed.  The  only  escape,  however, 
from  this  conclusion,  if  the  Cutt  code  was  disallowed,  would 
seem  to  be  to  assume  one  of  three  things  : — 

I.  That  the  king,  in  wiping  out  the  entire  criminal  code, 
intended  to  reestablish  in  New  Hampshire  the  Massachusetts 
criminal  code,  and  that  such  was  the  result.  To  this  proposi- 
tion are  three  answers, — 

1.  That  nothing  could  have  been  farther  from  the  king's 
intention,  or  less  likely  to  have  secured  his  assent.  He  regarded 
the  Bay  colony  as  a  hostile  province. 

2.  It  had  no  such  effect  us  a  matter  of  law. 

3.  They  were  not  revived  as  a  matter  of  fact. 

II.  That  it  had  the  effect  of  reestablishing  here  the  entire 
body  of  the  English  criminal  law,  with  its  endless  complexity, 
and  thus  substituted  for  the  Cutt  code  another  which  recognized 
more  than  one  hundred  and  sixty  offences  that  were  punishable 
with  death.     The  answer  to  this  is, — 

1.  That  as  a  matter  of  law,  it  had  no  such  effect. 

2.  That  as  a  matter  of  fact,  no  such  frightful  and  atrocious 
code  was  ever  adopted  or  enforced  here. 

3.  That  the  commission  recognized  the  right  and  the  duty  of 
the  colonists  to  frame  their  own  laws,  subject,  of  course,  to  the 
negative  of  the  crown. 

III.  That  Cranfield  and  the  assembly  had  either  forgotten  the 
code  passed  less  than  two  years  before,  or  that  they  went  to 
work  deliberately,  either  by  action  or  non-action,  to  recognize 
rape,  murder,  arson,  and  the  like,  as  innocent  pastimes. 

But  the  absurdity  does  not  stop  here.  The  Cutt  civil  code 
occupied  over  fifteen  and  the  Cranfield  about  four  pages.  Por- 
tions of  the  Cutt  civil  code,  for  instance  section  23,  prohibiting 
near  "relations"  from   sitting  as  judges  or  jurors,  were   tran- 
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scribed  from  the  Plymouth  code  ;  and  this  was  true,  with  slight 
modifications,  in  other  instances. 

The  Cutt  code  provided  that  attorneys  bringing  writs  for  their 
clients  in  their  own  name  must  set  out  in  the  writ  the  capacity 
in  which  they  sued.  This  provision  was  acted  upon  for  years 
after  the  adoption  of  the  Cranfield  code  by  the  very  men  who 
framed,  and  whose  duty  it  was  to  enforce,  that  code. 

The  Cranfield  civil  code  provided  that  if  constables  failed  to 
collect  the  taxes,  they  should  pay  them  out  of  their  own  estates  ; 
that  whoever  refused  to  pay  his  taxes,  or  to  expose  his  property 
to  the  constable,  might  be  imprisoned  till  he  paid  or  furnished 
good  security  ;  for  defraying  the  present  charges  for  the  sup- 
port of  ministers  of  the  gospel,  necessary  expenses  of  assembly 
men,  and  those  incurred  in  town  affairs  ;  that  selectmen  should 
make  the  taxes,  and  commit  them  to  the  constable.  It  fixed  the 
rate,  and  provided  what  should  be  taken  in  payment,  and  fixed 
the  value  of  foreign  coins.  It  provided  that  jurors  should  be 
selected  by  the  sheriff".  It  reenacted  the  Cutt  code  in  relation 
to  bail,  nonsuit  and  default,  and  summons  and  attachment. 
It  defined  the  jurisdiction  of  justices  of  the  peace  in  civil  cases, 
and  provided  that  any  person  might  acknowledge  judgment. 

The  Cranfield  code  did  not  provide  for  elections  of  any  kind, 
nor  by  whom  town  or  other  meetings  should  be  called,  nor  that 
any  one  might  be  a  voter  or  be  elected  to  office,  nor  attempt  to 
provide  any  test  or  qualification  for  either.  It  did  not  provide 
for  the  tenure  of  office,  nor  for  the  authority  or  government  of 
towns,  nor  that  marriage  was  allowed  or  any  authority  for  sol- 
emnizing the  same  ; — all  this  had  been  done  by  the  Cutt  code. 
The  Cutt  code  had  provided  for  the  "  choice  of  jurors,  assem- 
bly men,  trustees,  or  overseers  for  the  respective  towns."  Sec- 
tion 21  of  the  Cranfield  code  recited  these  facts,  declared  "that 
the  manner  of  choice  of  jurors  therein  expressed  is  absolutely 
contrary  to  the  known  laws  and  statutes  of  the  kingdom  of 
England,"  and  provided  that  thereafter  jurors  should  be  sum- 
moned and  impanelled  by  the  Sheriff'or  Marshal,  "as  it  is  cus- 
tomary in  England,  &c."  In  short,  the  argument  is,  that  the 
Cranfield  legislature,  after  a  law  had  been  disallowed  by  the 
crown,  deliberately  repealed  that  which  had  no  existence,  and 
substituted  another  and  a  very  different  one  in  its  place.    These 
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men  all  knew  that  the  law  had  been  passed.  If  it  had  been 
disallowed,  of  all  men  they  were  the  ones  who  would  have 
known  it. 

The  fourth  period  was  the  era  of  confusion.  It  began  under 
Cranfield  early  in  16S3,  and  the  province  did  not  emerge  from 
it  for  about  thirty-five  years. 

It  is  self-evident  that  Cranfield  came  here  to  serve  his  own 
and  special  interests.  For  a  despot  at  times,  he  showed  com- 
mendable tact ;  but  the  determination  of  the  squatters,  and  the 
cunning  and  sullen  obstinacy  of  Waldron  and  his  clique,  who 
represented  Massachusetts  rather  than  New  Hampshire,  enraged 
him.  Professing  to  make  the  province  one  governed  by  Eng- 
lish law,  he  resorted  to  high-handed  and  arbitrary  measures, 
star-chamber  precedents,  and  often  acted  in  defiance  of  his  com- 
mission. This  welded  Waldron  and  the  squatters  together, 
and  made  the  province  solid  against  him  and  the  royal  author- 
itv,  and  a  contemner  of  the  laws  and  customs  of  the  mother 
country.  Though  he  repeatedly  convened  and  dissolved  the 
assembly  because  of  the  firmness  of  the  deputies  in  the  lower 
house,  but  a  single  law,  that  against  piracy,  besides  the  code 
referred  to,  was  passed  during  his  entire  administration.  He 
made  Randolph  attorney-general.  Mason,  chancellor,  Barefoote, 
judge,  and  filled  the  other  judicial  seats  with  his  creatures. 

In  Gove's  case,  instead  of  causing  him  to  be  indicted  under 
the  Cutt  code,  or  under  the  common  law,  if  that  had  existed 
here,  at  the  instigation  probably  of  Randolph,  he  caused  him 
to  be  indicted  for  high  treason  under  an  ancient  British  statute 
of  questionable  application.  By  a  refinement  of  cruelty,  under 
his  power  to  create  courts,  he  compelled  Waldron,  who  was  in 
the  same  category  with  Gove,  except  that  he  had  a  sounder 
intellect  and  far  greater  discretion,  to  try  and  sentence  the  man 
of  whom  at  heart  he  was  a  confederate. 

On  March  3,  1683,  by  decree,  he  prohibited  selectmen  from 
calling  town-meetings  except  by  leave  of  the  justices  of  the  peace 
in  the  town,  first  appointed  in  New  Hampshire  by  him  under 
his  commission. 

He  finally,  in  the  name  of  himself  and  council,  constituted 
himself  a  legislative  body,  and  by  decree  passed  the  laws  which 
are  summarized  on  page  103  of  Farmer's  Belknap. 
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Charges  were  first  preferred  against  him  in  16S4.  Charles  the 
Second  died  February  6,  1685,  and  his  bigoted  brother  James 
ascended  the  throne.  Hearing  was  had  before  the  lords'  com- 
mittee, on  the  new  charges,  on  March  10,  1685.  The  report 
against  Cranfield,  of  March  27,  1685,  ^^^^  approved  by  the  king 
in  council,  April  8,  1685.  He  left  the  country  forever  about 
May  15,  1685.  Dr.  Barefoote  took  his  place,  and  held  it 
until  he  was  superseded  by  Dudley's  commission.  May  25, 
1686. 

James  the  Second,  arbitrary  and  without  conscience,  plotting 
the  subversion  of  the  fundamental  institutions  of  his  country 
and  the  destruction  of  the  rights  of  free-born  Englishmen  at 
home,  was  not  likely  to  exhibit  over-tenderness  toward  liberal- 
ism in  the  colonies.  Accordingly  he  created  the  "  Dominion 
of  New  England,"  excluded  the  people  from  any  share  in  the 
government  thereof,  constituted  a  president  and  council,  and 
vested  in  them  the  entire  executive  and  legislative  authority, 
and  vested  in  them,  or  in  the  members  of  the  council  sitting  at 
the  county  court,  substantially  the  entire  judicial  power,  both 
original  and  appellate.  John  Hincks  was  the  only  member  of 
the  council  who  resided  in  New  Hampshire. 

On  June  10,  1686,  the  president  and  council,  by  a  general 
order,  provided  that  county  courts  should  be  held  at  Great 
Island  on  the  first  Tuesday  of  October,  and  at  Portsmouth  on 
the  first  Tuesday  of  April,  in  each  year  ;  that  the  president  and 
council  at  Boston  should  be  the  superior  court  of  general  assize 
and  the  court  of  appeals  for  the  whole  dominion  ;  that  in  gen- 
eral all  writs  should  be  directed  to  the  provost  marshal,  county 
marshal,  or  their  deputies,  "  shall  be  served  14  days  before  the 
sitting  of  the  said  court,"  and  that  the  declaration  of  the  plain- 
tiff'should  be  filed  seven  days  before  the  session  ;  that  no  deed 
should  be  recorded  unless  acknowledged  before  the  president 
or  some  member  of  his  council ;  that  the  president  should  ap- 
point all  judges  of  probate  and  clerks  ;  that  no  man  could  plead 
before  any  court  except  in  person,  or  by  such  sworn  attorneys 
as  the  various  tribunals  might  allow  ;  that  no  affidavit  out  of 
court  could  be  taken  except  before  some  member  of  the  coun- 
cil ;  and  that  the  marshal,  with  the  assistance  of  an  appointed 
justice,  should  "  prick  the  panel  or  panels  for  the  grand  or  petty 
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jurors,"  and  provided  a  few  regulations  in  relation  to  former 
judgments,  births,  burials,  marriages,  and  licenses  for  the  sale 
of"  strong  waters." 

By  a  general  order,  the  former  bounds  of  townships,  and  all- 
contracts  between  towns  and  their  ministers,  schoolmasters, 
and  others,  were  confirmed.  All  votes  for  the  raising  of  money 
by  towns  were  required  to  be  endorsed  by  two  of  the  next  jus- 
tices of  the  peace  or  one  of  the  members  of  the  council.  Pro- 
vision was  also  made  for  the  collection  of  taxes,  "  and  that  each 
town  have  the  same  liberty  and  power  of  choosing  and  instruct- 
ing their  selectmen,  constables,  and  other  officers  for  the  man- 
agement of  their  own  affairs,  as  they  have  used  and  exercised  ; 
and  all  such  elections  to  be  made  by  the  freeholders  in  every 
town." 

Dudley  failed  to  meet  the  expectations  of  Randolph,  and  his 
commission  and  government  were  superseded  by  the  commis- 
sion and  government  of  Andros. 

Andros  arrived  in  Boston  in  December,  i6S6,  and  the  first 
meeting  of  the  governor  and  council  was  held  on  December  30, 
1686.  This  commission,  like  the  other,  excluded  the  people 
from  all  share  in  the  government.  The  laws  or  decrees  enacted 
by  the  governor  and  council  during  the  "usurpation"  are  to 
be  found  in  the  third  volume  of  the  Colonial  Records  of  Con- 
necticut. None  of  these  had  any  special  application,  or  were 
of  exceptional  importance,  to  New  Hampshire. 

What  the  people  of  New  Hampshire  justly  complained  of 
was,  not  these  laws,  but  that  they  were  excluded  from  all  share 
in  the  government,  and  were  ruled  by  a  petty  despot  and  a  hos- 
tile cabal,  without  regard  to  any  law.  Dr.  Belknap  (Farmer's 
Belknap  119,  120)  has  not  stated  the  misrule  and  oppression 
under  which  we  suffered  during  the  time  of  Andros  too  strongly* 
Their  position  may  be  summed  up  in  a  single  sentence.  No- 
body had  any  rights  except  at  the  will  of  the  Andros  cabal. 

The  British  revolution  of  1688,  which  dethroned  the  fugitive 
James,  came  to  their  relief.  On  April  18,  1689,  the  people  of 
Boston  revolted,  drove  Andros  and  his  minions  from  power, 
and  imprisoned  them.  This  left  New  Hampshire  and  Massa- 
chusetts without  any  lawful  government.  For  about  two  thirds 
of  a  year  New  Hampshire  had  no  recognized  central  authority,. 
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but  the  towns  and  township  system  remained,  and  through 
these  the  people  governed  themselves. 

Early  in  1690,  they  crept  nominally  under  the  wing  of  the 
revolutionary  government  of  Massachusetts,  but,  for  all  general 
and  practical  purposes,  were  a  law  unto  themselves. 

This  state  of  things  continued  until  the  governmental  machin- 
ery of  the  province  was  put  in  operation,  under  the  commission 
and  instructions  of  Allen,  and  the  administration  of  his  son-in- 
law,  Lieutenant-Governor  John  Usher,  on  August  13,  1692. 
As  might  have  been  expected,  these  gave  liberty  of  conscience 
to  all  but  Papists.  Aside  from  this  they  were  in  general  fair 
enough  to  the  province,  for  they  theoretically,  at  least,  restored 
the  right  of  the  freeholders  through  the  assembly  to  govern  the 
people,  subject  only  to  negative  of  the  crown  or  its  representa- 
tive. But  Allen  and  Usher  were  but  another  name  for  Ma- 
:Son,  and,  so  far  as  was  practicable  under  the  commission, 
another  master  for  the  people  had  been  substituted  for  Andros. 

On  the  first  Tuesday  of  October,  1692,  the  first  lawful  assem- 
bly in  this  province  met  since  that  which,  under  Cranfield, 
passed  the  law  "  punishing  privateers  and  pirates,"  July  22, 
1684,  a  period  of  between  eight  and  nine  years. 

The  province  had  been  reduced  to  sore  straits  indeed.  In 
less  than  eight  years  one  king  had  died,  another  had  been  de- 
throned, and  another  installed  in  his  place.  No  two  of  these 
had  the  same  general  policy,  and  that  of  James  and  that  of 
William  were  as  far  apart  as  the  poles.  These  changes  of  pol- 
icy affected  not  only  the  mother  country,  but  the  Continent,  and 
particularly  France,  and  through  the  latter  the  Canadas,  and 
the  Indian  tribes  who  hovered  by  day  and  by  night  on  the  fron- 
tier settlements. 

The  Prince  of  Orange  came  to  the  throne  through  what  was 
practically  a  civil  war,  and  the  powers  of  that  great  statesman 
were  taxed  to  their  utmost  to  arrest  insurrection  at  home  and 
foreign  complications  abroad,  and  so  for  many  years  he  was 
unable  to  give  any  real  attention  to  the  situation  of  the  colonies. 

For  nearly  ten  years  there  had  been  a  constant  change  in  the 
political  succession  in  this  province.  Governors,  lieutenant- 
governors,  deputy-governors,  and  other  officials,  came  and 
'went.     From  early  in  16S3  to  the  Andros  revolution  the  peo- 
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pie  here  had  neither  civil  nor  political  rights.  For  months  after 
the  revolution  there  was  no  government.  Then  the  people,, 
without  the  pale  of  law,  through  an  irregular  assembly  created 
the  form  of  one,  and  then  they  crept  under  the  nominal  protec- 
tion of  the  insurrectionary  umbrella  of  the  Bay  colony.  The 
rifle,  the  fagot,  the  tomahawk,  and  the  scalping-knife  of  the 
red  man,  had  kept  the  people  in  constant  alarm.  They  were  at 
times  given  over  to  slaughter,  pillage,  and  flames.  They  had 
been  harassed  and  impoverished.  Trade  and  business  were 
practically  paralyzed.  Some  of  the  former  laws  in  which  they 
had  believed  had  fallen  into  disuse,  and  others  had  been  prac- 
tically suppressed,  and  arbitrary  regulations  had  taken  their 
place. 

By  the  act  of  March  17,  1687,  the  usurpation  had  practically 
reenacted  the  order  of  Cranfield  in  relation  to  town-meetings. 
Bv  a  provision  in  the  act  of  March  3,  16S6,  it  had  provided  for 
the  establishment  of  a  court  of  chancery  in  this  province,  and 
had  also  reenacted  the  provision  of  the  early  ordinance  of  Mas- 
sachusetts, before  referred  to,  pi'oviding  that  declarations  should 
be  filed  in  courts  of  law  seven  days  before  the  term.  The 
people  here,  irritated,  sullen,  and  obstinate,  gave  no  sign,  and. 
these  laws,  as  well  as  others,  went  unheeded.  Usher,  a  tool  of 
Andros,  narrow,  bigoted,  and  ignorant,  with  the  mind  of  a  pea- 
cock, but  endowed  with  the  single  faculty  of  making  money, 
was  made  governor,  and  occasionally  sti^ayed  over  the  linefrom^ 
Massachusetts  for  the  purpose  of  scolding  the  people  and  their 
representatives,  and  of  impressing  them  with  the  importance  of" 
so  exalted  a  person.  But  from  this  hour  to  the  advent  of  Went- 
worth,  in  December,  1717,  notwithstanding  the  constant  changes, 
of  officials,  the  people  were  bent  upon  reviving  their  former 
laws  and  customs,  and  reasserting,  to  some  extent  at  least,  the 
right  to  govern  themselves,  of  which  thev  had  been  deprived. 

From  first  to  last  the  lower  house  invariably  stood  firm,  and' 
the  puppets  and  despots  who  occupied  the  seats  of  the  governor 
could  not,  as  a  rule,  control,  without  suspension  or  expulsion,, 
the  strong  men  who  represented  the  interests  of  the  people  in 
the  council.  One  of  the  first  steps  taken  by  the  first  assembly 
was  to  restore  the  form  of  swearing  by  the  uplifted  hand  (in- 
stead of  the  English  practice  by  the  book)  which  had  prevailed 
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here  without  question  until  the  arbitrary  mandates  of  Cranfield, 
Barefoote,  and  Andros.  Tliis  act  or  ordinance  is  to  be  found 
in  the  printed  records,  but  not  among  the  fifty-eight  laws  of  the 
third  volume  of  the  provincial  papers.  Thirty-one  laws  are  to 
be  found  which  are  commonly  reputed  to  have  been  passed 
prior  to  1696.  These  are,  in  general,  fragmentary,  but  a  poor 
substitute  for  a  comprehensive  code,  and,  it  is  apparent,  were 
largely  framed  as  a  consequence  of  particular  emergencies. 
The  records  of  the  council  and  assembly  show  that  quite  a  num- 
ber of  laws  were  passed  not  included  in  this  list,  and  quite  as 
important  in  their  character.  No  reason  has  ever  been  given, 
so  far  as  known,  why  one  set  was  published  and  the  other  not. 
Whether  any  of  these  were  allowed  or  disallowed  by  the  crown 
is  more  than  debatable.  Upon  this  point  there  would  seem  to 
be  no  evidence  this  side  of  the  water. 

At  the  November  session,  1695,  the  lieutenant-governor  pro- 
posed to  the  assembly, — 

"  *  Having  at  your  first  sitting  proposed  for  raising  of  money 
for  passing  of  yor  laws  in  England,  least  by  reason  of  want  of 
due  application  your  laws  be  rejected  ;  desire  your  answer  to 
the  same.' 

"  The  assembly  answered,  they  had  considered  what  pro- 
posed ;  but  find  the  province  was  not  capable  to  raise  more 
money  at  present."     3  Prov.  Papers  (Part  II)  36. 

Probably  owing  to  the  expense,  and  because  they  did  not 
want  to  be  intermeddled  with,  no  laws  apparently  were  sent  to 
the  home  government  for  the  assent  or  disallowance  of  the 
crown  until  June  13,  1698,  when  it  is  apparent  from  the  record 
that  some  laws,  together  with  the  minutes  of  the  council,  were 
sent  to  England.  The  proper  authorities  there  were  the  law 
officers  of  the  crown,  whose  special  duty  it  was  to  pass  upon 
the  propriety  or  impropriety  of  all  provincial  legislation.  The 
board  comprised  some  of  the  ablest  men  legally  and  otherwise 
in  the  royal  service.  Yet  as  late  as  October  9,  1700,  we  find 
Pollexfen  and  his  eminent  associates  advising  the  lords  justices 
in  respect  to  laws  passed  in  New  Hampshire  at  August  session 
1699,  that  they  "  cannot  make  a  perfect  Report  (because  of  the 
confusion  and  uncertain  state  of  the  former  Acts  of  that  Prov- 
ince) until  we  receive  a  complete  and  authentic  collection  of  the 
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whole,  which  has  accordingly  been  required."     2  Prov.  Papers 

332- 

Whether  this  record  of  preexisting  laws  was  furnished  or  not 
is  a  subject  upon  which  we  have  no  light.  It  is  worthy  of  note 
that  two  laws  passed  in  1714  were  disallowed,  but  that  in 
neither  case  was  the  disallowance  signified  to  the  authorities 
here  till  1769,  a  space  of  fifty-five  years.  N.  H.  Laws,  ed.  1771, 
pp.  36,  42.      How  many  similar  cases  there  are  we  do  not  know. 

The  published  laws  from  1692  to  1696  were  the  following: 

An  act  for  the  support  of  the  government ;  in  relation  to  pru- 
dential aftairs  of  towns;  defraying  public  charges;  regulating 
weights  and  measures  ;  allowance  to  representatives  ;  shipping 
horses  without  entry  ;  lawsuits  above  twenty  pounds  ;  regulat- 
ing cattle,  corn-fields,  and  fences  ;  settling  the  militia  ;  estab- 
lishing courts  ;  killing  of  wolves  ;  to  prevent  the  profanation  01 
the  Lord's  day  ;  for  constables  to  collect  rates  ;  for  raising  money 
to  support  the  government  in  repairing  fortifications,  etc.  ;  for 
maintenance  and  supply  of  the  ministry  ;  for  settling  a  post- 
ofiice  ;  an  additional  act  relating  to  corn-fields  and  fences  ;  con- 
cerning marriages,  births,  and  burials  ;  to  ease  people  that  are 
scrupulous  in  swearing;  to  pay  for  copies  of  the  laws;  to  pre- 
vent concealing  of  estates  from  assessors  ;  raising  money  for 
support  of  government  in  repairing  fortifications,  and  making 
provision  for  soldiers  ;  to  compel  constables  to  do  their  duty  in 
collecting  rates  ;  for  settling  and  distributing  of  intestate  estates 
and  such  as  prove  insolvent ;  renewing  and  continuing  an  act 
for  the  establishment  of  a  revenue  ;  for  the  encouragement  of 
the  post-ofiice  ;  in  relation  to  the  acknowledgment  of  deeds ; 
against  gaming  ;  altering  the  sessions  of  the  supreme  court ; 
restraining  inhuman  severities;  and  to  prevent  seamen  from 
neglecting  their  duty. 

The  act  of  October  21,  1693,  in  relation  to  the  settling  of  in- 
solvent estates,  is  in  its  essential  features  what  the  law  now  is. 
It  is  not,  however,  included  in  the  Russell  edition. 

The  act  for  establishing  courts  of  judicature  was  necessarily 
based  upon  the  assumption  that  none  existed  ;  that  those  crea- 
ted by  the  usurpation  and  since  had  passed  away  with  the  state 
of  things  that  gave  them  existence.  Like  that  under  the  usurpa- 
tion, it  provided  for  a  court  of  chancery,  but  apparently  none 
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was  created.  Whether  this  act  ceased  to  exist  with  the  advent 
of  Behnont,  under  his  commission,  is  not  clear  ;  but  if  not,  the 
subject-matter  was  so  fully  revised  by  the  act  of  August  17,  1699, 
that  it  must  be  deemed  to  have  been  repealed  by  implication. 
The  act  in  relation  to  town  officers  savored  of  that  under  the 
usurpation.  The  provision  against  lawsuits  above  twenty 
pounds  shows  very  distinctly  the  depressed  condition  of  the 
province. 

The  year  1696  constitutes  an  era  in  our  provincial  legislation. 
It  is  almost  self-evident,  that,  with  a  few  exceptions,  no  human 
being  in  1692  knew  or  now  knows  what  former  laws  were  still 
in  force.  The  first  laws  put  in  print  were  those  of  1704.  On 
December  3,  1715,  a  committee  was  appointed  "to  supervise 
ye  laws  of  this  Province,  &  collect  them  into  a  body  to  be 
printed."  The  result  of  this  is  what  is  known  as  the  Russell 
edition  of  the  Province  Laws  of  1716,  comprising  about  sixty 
pages.  To  this  edition  additions  wei'e  made  till  1726,  when  it 
comprised  one  hundred  and  sixty-three  pages.  It  is  impossible 
now  to  tell  whether  they  rejected  all  the  laws  passed  prior  to 
1696  upon  the  ground  of  economy  in  space  and  money,  or  be- 
cause they  had  expired  by  their  own  limitation,  or  had  worn 
out  or  ceased  to  exist,  or  because  their  commission  operated 
as  a  repealing  act,  and  swept  out  of  existence  all  pi'eexisting 
statutes.  There  probably  has  never  been  a  question  on  which 
able  men,  and  especially  jurists,  have  so  differed  as  upon  this, 
and  the  consequences  of  this  darkness  have  been  grievously  felt 
upon  the  great  questions  which  have  agitated  the  court  during 
the  last  ten  years. 

The  edition  of  1 771  is  based  upon  the  Russell  edition.  It 
excluded  only  seven  laws  of  that  edition  and  its  appendix. 

In  1696  at  least  six  laws  were  passed,  to  wit,  an  act  in  rela- 
tion to  administering  the  oaths  to  all  male  persons  sixteen  years 
old  and  upwards  ;  for  the  payment  of  the  care  of  wounded  sol- 
diers ;  for  settling  a  ferry  ;  for  the  continuance  of  the  law  about 
post;  for  reviving  and  continuing  the  impost  and  excise;  and 
for  raising  600  pounds  for  payment  and  subsistence  for  soldiers. 
None  of  these  except  the  first  appear  in  Russell. 

In  1697  at  least  nine  laws  were  passed,  to  wit,  an  act  to  pre- 
vent damages  by  horses  ;  for  raising  650  pounds  subsistence, 
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and  pay  of  soldiers  ;  in  relation  to  excise  ;  in  relation  to  records  ; 
for  allowing  more  houses  of  entertainment ;  in  relation  to  the 
prison  ;  for  raising  300  pounds  to  defray  the  charge  of  the  prov- 
ince ;  for  continuing  the  impost  and  excise,  &c.,  and  in  rela- 
tion to  trespasses  in  cutting  down  trees,  &c.  Of  these  only  the 
first  is  to  be  found  in  Russell.  This  act  was  really  a  substitute 
for,  or  a  reenactment  of,  the  substance  of  section  4  of  the  Cutt 
code  of  civil  laws. 

In  1698  at  least  six  acts  were  passed,  to  wit,  an  act  for  rais- 
ing 400  pounds  towards  the  province  charge  ;  for  regulating  offi- 
cers' fees  ;  in  relation  to  highways  ;  in  relation  to  constables  ; 
in  relation  to  births,  burials,  and  marriages  ;  and  in  relation  to 
courts.     None  of  these  are  to  be  found  in  Russell. 

In  1699  at  least  five  acts  were  passed,  to  wit,  an  act  to  re- 
turn able  and  sufficient  jurors  to  serve  in  the  several  courts  of 
justice,  and  to  regulate  the  election  of  representatives  ;  for  estab- 
lishing courts  of  justice  ;  for  a  tax  or  assessment  of  500  pounds  ; 
for  punishing  pirates  and  privateers  ;  and  in  relation  to  excise, 
impost,  and  powder  money,  or  tonnage  of  shipping.  Only  the 
first  two  of  these  are  to  be  found  in  Russell. 

The  act  establishing  courts  of  justice  has  already  been  com- 
mented upon.  An  earnest  attempt  was  made  to  restore  that 
part  of  the  provision  in  the  Cutt  code  providing  that  jurors 
should  be  chosen  in  town-meeting.  The  governor  opposed  it 
for  the  reasons  assigned  in  the  Cranfield  code,  and  in  conse- 
quence the  new  law  in  that  respect  was  but  a  reenactment  of 
the  Cranfield  code. 

No  one  could  sit  as  a  juror  unless  he  had  an  estate  of  freehold 
worth  forty  shillings  per  annum  at  least,  or  fifty  pounds  ster- 
ling in  personal  estate.  Neither  the  Cutt  nor  the  Cranfield  code 
had  prescribed  any  property  qualification  for  jurors,  but  by  the 
last  section  of  the  act  of  March  3,  16S6,  no  person  could  be 
returned  as  juror  unless  "  worth  in  real  or  personal  estate  to 
the  value  of  fifty  marks."  The  Cutt  code  had  prescribed  tests 
as  to  age  and  property  for  electors  of  members  of  the  assembly. 
Whether  these  tests  had  been  observed  in  all  subsequent  elec- 
tions of  assembly-men,  it  is  impossible  to  determine  on  any  evi- 
dence this  side  of  the  water.  But  this  act  of  1699  provided  that 
no  person  other  than  freeholders  of  the  value  or  income  of  forty 
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shillings  per  annum,  or  upwards,  in  land,  or  worth  fifty  pounds 
sterling,  at  the  least,  in  personal  estate,  "  should  be  capable  of 
being  elected  to  serve  in  the  general  assembly."  Whether  the 
framers  intended  that  the  Cutt  code  and  this  statute  should  be 
construed  together,  or  that  the  Cutt  code,  or  some  other  law  or 
usage  should  govern  as  to  age,  is  eqvially  uncertain.  It  is 
hardly  to  be  presumed  that  the  framers  of  this  legislation 
intended  that  a  child  in  its  mother's  arms,  because  a  freeholder, 
etc.,  might  vote,  or  be  elected  to  the  legislature. 

At  least  two  acts  were  passed  in  1700,  to  wit,  an  act  for  the 
better  observation  and  keeping  of  the  Lord's  day,  and  an  act  for 
settling  a  ferry.  Only  the  former  appears  in  Russell.  Pre- 
cisely what  the  effect  of  this  act  may  have  been  on  the  act  of 
August  5,  1693,  is  not  quite  clear.  In  general,  the  first  may  be 
said  to  have  answered  to  a  declaration,  and  the  latter  to  a  bill 
of  particulars.  The  former  is  a  substantial  transcript  of  section 
10  of  the  Cranfield  code. 

In  1 701  at  least  sixteen  laws  were  passed,  to  wit,  an  act  to 
prevent  impounding  of  cattle  wrongfully  ;  against  adultery  and 
polygamy  ;  against  trespassing  in  town  commons  ;  for  aiding 
and  assisting  sheriffs,  constables,  &c.,  in  executing  their  office  ; 
for  regulating  tanners,  curriers,  etc.  ;  for  punishing  criminal 
offenders  ;  in  relation  to  recording  deeds  and  conveyances  ;  for 
regulation  of  seamen  ;  for  taking  affidavits  out  of  court ;  for 
regulating  trials  in  civil  causes ;  for  raising  three  hundred 
pounds;  in  relation  to  insolvent  estates;  for  repairing  of  high- 
ways ;  confirming  town  grants  ;  for  raising  550  for  defraying 
public  charges  ;  to  prevent  contention  concerning  the  bounds 
of  towns.  Only  the  first  ten  of  these  are  to  be  found  in  Rus- 
sell. 

Comment  has  heretofore  been  made  upon  the  act  in  relation 
to  adultery  and  polygamy.  The  act  for  aiding  sheriffs,  etc., 
was  an  amplification  of  the  provision  in  the  Cutt  code,  but  with 
a  provision  that  in  the  absence  of  act  sheriffs,  etc.,  a  justice 
might  command  assistance  for  the  apprehension  of  criminals, 
and  for  the  punishment  of  whoever  falsely  personated  any  sher- 
iff'or  constable. 

The  act  for  punishing  criminal  offenders  provided  punish- 
ment for  cursing  and  swearing,  drunkenness,  theft,  fornication. 
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bastardy,  for  the  punishment  of  riots,  breaches  of  the  peace, 
perjury,  forgery,  lying,  and  libelling. 

The  act  for  regulating  trials  in  civil  causes  was  in  reality  a 
practice  act.  Of  course  it  was  to  a  considerable  extent  made 
up  of  portions  of  other  acts  brought  together. 

The  act  in  I'elation  to  insolvent  estates  cannot  be  found.  We 
are  therefore  wholly  unable  to  state  its  character,  or  what  effect 
it  had  upon  the  act  of  October  21,  1693. 

No  record  exists,  so  far  as  known,  of  the  act  for  repairing 
highways. 

The  acts  for  confirming  town  grants,  and  to  prevent  conten- 
tion concerning  the  bounds  of  towns,  were  disallowed  by  the 
royal  authority.  These  were  but  a  substantial  reenactment  of 
the  first  section  of  the  Cutt  civil  code.  Other  provisions  of  the 
kind  were  attempted  or  made  from  time  to  time.  They  all  en- 
countered the  strenuous  hostility  of  whoever  stood  in  the  stead 
of  Mason.  The  disallowance  of  these  two  laws  was  undoubt- 
edly due  to  the  earnest  efforts  of  the  Masonian  adherents. 

Three  acts,  to  wit,  the  powder  act,  the  act  in  relation  to 
assessments,  etc.,  and  the  act  in  relation  to  customs,  etc.,  were 
passed  in  1702  ;  and  in  1703  one  in  relation  to  assessments,  etc., 
and  one  in  relation  to  customs,  etc.,  were  passed.  None  of 
these  had  any  special  signification,  and  none  of  them  are  in- 
cluded in  the  Russell  edition. 

This  brings  us  down  to  the  time  of  the  printing  of  the  laws 
which  became  the  basis  of  the  Russell  edition,  and  this,  as  we 
have  seen,  was  made  the  basis  of  the  edition  of  i77^- 

William  Parker,  Samuel  Livermore,  Peter  Livius,  and  George 
Jaffrey,  were  appointed  the  committee  to  "  collect  and  print" 
that  edition.  For  those  days  it  was  an  exceedingly  able  body, 
but  its  members  were  poorly  selected  with  reference  to  their 
historical  knowledge. 

Mr.  Jaftrey  was  neither  a  jurist,  a  scholar,  nor  a  man  of  his- 
torical tastes.  Mr.  Livius  was  a  gentleman  of  foreign  descent, 
rich  and  well  educated,  but  who  had  only  been  here  since  early 
in  1765.  Livermore  was  the  strong  man  of  the  committee. 
He  was  born  in  Massachusetts  in  1732,  was  educated  in  New 
Jersey,  and  read  law  with  Judge  Trowbridge  in  Massachusetts. 
He  came  to  New  Hampshire   and  was  admitted  to  the  bar 


73 

about  1757,  and  established  himself  in  his  profession  at  Ports- 
mouth, in  175S.  He  was  a  royal  favorite,  was  made  judge  of 
the  court  of  admiralty,  and  became  attorney-general  about  1769. 
His  province  lay  in  another  line,  and  he  never  had  any  oppor- 
tunity to  become  familiar  with  the  early  legislation  and  history 
of  the  province.  Parker  was  born  December  9,  1703,  in  Ports- 
mouth. He  received  the  rudiments  of  an  education,  and  at 
fifteen  was  apprenticed  as  a  tanner.  For  years  he  devoted  him- 
self to  that  business.  It  is  said  that  in  1732  he  was  admitted  to 
the  bar.  He  was  afterwards  made  register  of  probate  and  judge 
of  admiralty,  and  in  1771  was  made  one  of  the  justices  of  the 
superior  court.  He  was  a  painstaking  man,  while  he  lacked 
the  special  acquaintance  with  the  history  of  the  early  legisla- 
tion in  the  province  and  the  course  of  the  courts  which  was 
necessary  for  the  proper  discharge  of  his  duties. 

This  edition  is  generally  regarded  as  a  standard  authority. 
It  includes  several  acts  of  parliament.  If  this  committee  had 
known  the  history  of  the  law  of  this  province  in  relation  to  bills 
and  notes,  and  the  practice  of  the  courts  in  relation  to  the  stat- 
ute of  Anne,  they  would  probably  never  have  included  it  in  this 
volume.  Although  the  evidence  is  scanty,  it  is  clear  that  this 
inquiry  might  be  prosecuted  further.  This  edition  assumes  to 
include  all  the  laws  in  force,  but  it  is  at  least  questionable 
whether  this  is  correct. 

The  act  of  April  5,  169S,  for  regulating  fees,  provided,  among 
other  things,  that  "  no  essoign,  protection  or  wager  of  law, 
shall  be  allowed."  This  act  was  apparently  based  upon  the 
theory  that  these  barbarous  elements  of  the  English  law  should 
be  treated  as  not  in  force  here  without  an  express  prohibition. 
Judge  Smith  (Old  Records  81)  has  preserved  the  declaration 
(Theodore  Atkinson  v.  Sampson  Sheafe)  under  this  statute. 
The  defendant  was  convicted  at  the  June  term  of  the  inferior 
court  of  pleas,  1699.  The  declaration  sets  out  at  length  the 
part  of  the  statute  applicable  to  the  same.  No  such  statute  ap- 
pears in  the  Russell  edition,  and  Judge  Smith  adds  the  signifi- 
cant note,  "  The  act  recited  does  not  appear  in  Law  Book,  edn. 
1771." 

The  course  of  litigation  for  many  years  after  1696  was  mate- 
rially influenced  by  the  semi-kaleidoscopical  character  of  the 
political  succession. 
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On  June  6,  1696,  Usher  was  removed  by  the  lords'  justices, 
and  Partridge,  a  native,  vv^as  appointed  in  his  place.  For  a 
time  the  party  in  opposition  to  Usher  triumphed,  and,  through 
the  council  and  its  president,  practically  controlled  everything. 
On  August  8,  1697,  the  lords  of  trade  directed  Usher  to  con- 
tinue until  Partridge  should  either  qualify  himself,  or  the  Earl 
of  Bellomont  should  arrive.  On  December  13,  1797,  Usher 
published  these  orders  in  New  Hampshire,  and  prepared  to 
resume  his  authority  on  the  next  morning.  December  14, 
1797,  Partridge  took  the  oaths,  published  his  commission  in  due 
form,  and  entered  upon  the  administration  of  the  government. 
On  September  15,  1698,  Governor  Allen  assumed  the  control 
of  the  government  in  the  province  of  New  Hampshire.  On 
November  29,  1698,  Usher,  after  a  violent  controversy  in  the 
council,  again  took  his  seat  as  lieutenant-governor.  On  July 
31,  1699,  the  Earl  of  Bellomont  arrived  here  and  duly  entered 
upon  the  discharge  of  the  duties  of  his  office.  He  remained 
here  till  about  August  19,  1699.  When  he  left,  Partridge 
resumed  his  place  as  lieutenant-governor  and  acting  governor. 
Governor  Bellomont  died  March  5,  1701,  and  King  William  on 
March  8,  1702.  On  July  13,  1702,  Queen  Anne  reappointed 
Joseph  Dudley,  the  former  president  of  the  Dominion  of  New 
England,  the  governor  of  New  Hampshire  and  Massachusetts. 

On  June  14,  1703,  Usher  obtained  a  second  commission  as 
lieutenant-governor  of  New  Hampshire,  and  entered  upon  the 
duties  of  his  office  October  22,  1703,  and  retained  his  position 
until  October  14,  1715,  when  he  was  succeeded  by  Vaughan. 
Allen  had  died  May  5,  1705,  Queen  Anne  had  died  August 
I,  1 7 14,  and  George  the  First  was  crowned  October  14,  17 14. 
On  October  17,  17^6,  Governor  Shute  arrived  here,  and  entered 
upon  the  discharge  of  his  duties.  On  September  30,  1717, 
Shute  suspended  Vaughan,  the  lieutenant-governor.  The  king 
afterwards  removed  Vaughan,  and  appointed  John  Wentworth 
in  his  stead,  who  entered  upon  his  duties  December  7,  171 7. 

For  many  years,  commencing  with  1692,  the  records  show 
that  the  practice  of  the  assembly  was  frequently  to  pass  bills, 
and  then  appoint  a  committee  to  draw  them  up  in  form  for  en- 
grossment. This  was  probably  for  convenience,  and  was  no 
doubt  the  foundation  of  the  practice  which  prevailed  so  long  in 
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New  Hampshire,  by  which  parties  were  heard  before  the  appro- 
priate committees,  and  then  granted  leave  to  bring  in  a  bill,  but 
afterwards,  though  there  is  no  means  of  fixing  the  precise  time, 
the  English  practice  was  adopted. 

It  is  well  known  that  for  hundreds  of  years  the  acts  of  parlia- 
ment were  much  easier  to  be  understood  than  the  great  mass  of 
legislation  for  many  years  in  the  United  States.  It  is  equally 
well  known  to  all  lawyers  here,  that  in  giving  construction  to 
our  modern  statutes,  the  courts  resort,  wherever  it  is  practica- 
ble, to  the  statutes  passed  prior  to  1830.  In  Great  Britain  the 
sovereign  reigns,  but  does  not  govern.  Politically  Great  Britain 
is  governed  by  a  committee  of  the  house  of  commons.  For  all 
general  purposes  that  committee  consists  of  a  single  person 
known  as  the  prime  minister.  Whenever  the  house  of  com- 
mons differs  from  its  committee  on  a  test  question,  the  latter  is 
dissolved.  The  result  is,  that  the  entire  public  legislation  is 
directly  or  tacitly  the  work  of  the  ministry.  The  cabinet  not 
only  have  at  their  service  the  attorney-general  and  solicitor-gen- 
eral, who  are  selected  from  among  the  most  eminent  of  the 
profession,  but  in  addition,  an  officer  known  as  parliamentary 
counsel,  with  an  efficient  staff  of  assistants.  These  are  not  only 
good  lawyers,  but  skilled  draftsmen.  The  result  is  an  approach 
to  perfection  such  as  is  entirely  unknown  in  this  country,  even 
in  matters  of  codification. 

In  a  single  state  of  this  Union  it  is  made  the  duty  of  the 
attorney-general  or  his  staff' to  frame  any  public  law  upon  peti- 
tion therefor  by  any  member  who  desires  it.  Beyond  this  sol- 
itary instance  we  have  no  provision  for  that  end  in  this  country. 
It  was  otherwise  for  many  years  in  New  Hampshire.  The 
office  of  attorney-general  was  created  in  1682,  and  has  existed 
ever  since.  The  record  of  the  succession  is  so  imperfect  for 
many  years,  that  no  human  being  knows  who  held  that  office. 
We  cannot,  therefore,  say  when  the  practice  first  obtained  here, 
but  as  early  as  1736  the  legislature  was  in  the  habit,  in  all  mat- 
ters of  a  public  character,  of  requiring  the  attorney-general  to 
frame  the  laws,  and  paying  him  specially  therefor.  This  was 
done  until  after  the  Revolution. 

Under  the  rule  of  the  provincial  congresses  this  task  was 
generally  assigned  to  special  committees,  one  or  more  of  whose 
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members  had  special  skill  in  such  matters.  Not  unfrequently 
Claggett,  or  some  one  else  who  had  been  attorney-general,  or 
who  had  acted  as  his  assistant,  or  who  had  had  special  training, 
was  a  member. 

The  edition  of  1780  was  supervised  by  Noah  Emery,  of 
Exeter,  who  had  been  clerk  of  the  lower  house  and  in  some  of  the 
provincial  congresses,  and  was  withal  a  lawyer  in  active  prac- 
tice. Samuel  Livermore,  who  had  been  attorney-general  for 
manv  years  and  was  the  chief-justice,  was  chairman  of  the  com- 
mittee of  the  revision  of  17S4.  And  John  Pickering,  who  was 
attorney-general  in  17S6,  and  afterwards  chief-justice,  was  chair- 
man of  the  committee  for  supervising  and  printing  the  edition 
of  1789,  known  in  Judge  Smith's  papers  and  among  old  law- 
yers as  the  "Horn  book."  The  edition  of  1797  was  printed 
under  the  supervision  of  Nathaniel  Adams,  long  the  able  and 
experienced  clerk  of  the  highest  court  of  the  state,  and  the  re- 
porter of  the  first  volume  of  New  Hampshire  reports.  Judge 
Smith  was  chairman  of  the  committee  of  the  revision  of  1792, 
and  collated  and  arranged  the  edition  of  1805,  and  was  chair- 
man of  the  committee  that  gave  to  us  the  excellent  edition  of 
1815. 

From  the  time  when  our  legislation  was  carried  on  according 
to  the  course  of  regular  parliamentary  procedure,  under  regular 
constitutional  authority,  until  within  about  half  a  century,  the 
committee  on  the  second  reading  of  bills  practically  took  the 
place  of  the  ancient  practice.  For  many  years  the  members  of 
this  committee  were  selected  for  their  special  skill  and  training 
in  such  matters,  and  few  fathers  would  know  the  paternity  of 
their  own  children  after  they  had  passed  the  ordeal  of  this  com- 
mittee ;  but  a  new  era,  that  of  legislative  hurly-burly  and  dark- 
ness, came  upon  us.  As  a  rule,  since  then  this  committee  has 
been  a  figure-head,  and  its  members  in  general  have  possessed 
about  the  same  qualifications  for  their  task  as  a  Piute  Indian 
would  as  a  translator  of  Sanscrit. 

Would  it  not  be  well  to  revive  our  ancient  and  honored  prac- 
tice by  legislative  enactment  or  constitutional  regulation  ? 


77 

The  views  and  actions  of  the  fathers  in  relation  to  marriage 
and  divorce  are  not  only  important  of  themselves,  but  because 
they  have  been  so  generally  misunderstood. 

The  founders  of  Plymouth,  the  Bay  colony,  and  the  New- 
Hampshire  towns,  had  no  tendency  to  Shakerism.  They  were 
a  marrying  people,  who  believed  in  homes,  marriage,  and  large 
families,  and  acted  accordingly.  They  discarded  the  entire  law 
and  practice  in  the  mother  country,  both  in  church  and  state, 
upon  the  subject  of  marriage  and  divorce,  and  substituted  there- 
for what  was  more  in  harmony  with  their  teachings,  more  con- 
genial to  their  tastes,  or  what  was  bred  by  the  wants  of  a  novel 
situation. 

The  Catholic  on  the  one  hand,  and  the  Separatist  and  Puri- 
tan upon  the  other,  were  as  far  apart  as  the  poles. 

The  Catholic  faith  has  its  merits.  Its  corner-stones  are  few 
and  simple,  but  laid  deep  in  its  foundations.  It  is  logical,  too  : 
concede  the  premises,  and  in  general  the  conclusions  follow. 
The  Catholic  said, — The  church  is  from  God,  its  mission  is 
therefore  divine.  Marriage  is  a  divine,  not  a  human  institu- 
tion ;  therefore  what  God  has  joined  together,  let  no  man  put 
asunder.  Marriage,  by  the  divine  law,  is  the  union  of  two  per- 
sons of  opposite  sexes;  therefore  the  monogamic  is  the  only 
lawful  relation.  Marriage  is  a  sacrament ;  therefore  it  is  indis- 
soluble, except  by  the  great  Head  of  the  church,  or  his  vice- 
gerent on  earth.  The  church  is  the  bride  of  the  priest;  there- 
fore he  can  wed  no  other  wife. 

The  position  of  the  three  colonies,  if  New  Hampshire  can  be 
termed  one,  was  not  in  all  respects  identical,  but  they  all  agreed 
in  certain  fundamental  principles.  The  Separatist  and  the  Puri- 
tan said, — The  Romish  church  is  from  the  powers  of  darkness, 
and  the  church  of  England  is  its  illegitimate  daughter.  Their 
mission  is  therefore  satanic,  not  divine.  Marriage  is  purely  a 
civil,  contractual  relation,  and  therefore  the  parties  may  marry 
themselves  as  they  may  make  other  contracts  ;  but,  like  all  other 
civil  institutions,  this  may  be  regulated  by  municipal  law.  It 
should  therefore  be  sanctioned  by  the  civil  authority,  and  for  that 
reason  the  parties  may  be  fined  for  marrying  without  that  au- 
thority. Divorce  is  a  civil  right — the  right  of  redress — which  an 
innocent  party  has  against  one  who  has  broken  his  or  her  cove- 
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nant,  and  therefore  a  divorce  may  be  decreed  in  such  a  case 
wherever  the  body-politic  may  deem  it  expedient,  as  towns  may 
be  divided  or  blotted  out.  The  clergy  are  merely  elective 
teachers,  and  therefore,  unless  invested  with  the  civil  authority, 
have  no  more  power  to  give  it  sanction  than  other  people. 

For  this  reason,  no  clergyman  or  minister,  until  after  Gov- 
ernor Dudley  issued  his  proclamation  in  1686,  had  any  more 
authority  to  marry,  than  a  hog-reeve,  highway  surveyor,  or 
tithing-man.  The  Colonial  Records  abound  with  instances  in 
which  the  general  court  appointed  one  or  more  persons  in  each 
town,  for  the  purpose  of  marrying  specified  persons,  or  for 
marrying  people  in  general. 

We  must  look  at  their  social  customs  for  a  moment.  One 
was  pre-contract,  or  betrothment.  The  betrothed  woman  was 
put,  both  by  law  and  social  custom,  one  step  above  the  woman 
who  was  not  betrothed,  and  one  step  below  the  woman  who 
was  married.  This  was  so  both  as  respects  the  civil  and  the 
criminal  law.  Probably  out  of  this  custom,  which  in  New 
England  took  on  the  form  of  statutory  law,  grew  the  practice 
of  "  bundling." 

Mrs.  Lamb,  in  her  history  of  the  city  of  New  York,  Vol.  I, 
p.  183,  says, — "  It  had  been  an  ancient  custom,  of  much  longer 
standing  than  the  city,  to  bundle  after  the  publication  of  the 
banns."  The  practice  led  to  abuses,  and  in  New  York,  in  1658, 
an  ordinance  was  passed  obliging  parties  to  marry  after  publica- 
tion, and  prohibiting  them  from  living  together  until  legally 
married.  I  find  no  evidence  of  any  such  law  or  ordinance  in 
New  England.  The  practice  prevailed  very  largely  in  New 
England,  among  the  rich  and  the  poor,  the  educated  and  the 
uneducated,  the  cultivated  and  the  imcultivated,  at  an  early  pe- 
riod, and  to  some  extent  as  late  as  the  present  century.  The 
betrothed  woman,  from  the  union  with  Massachusetts  until  the 
Cranfield  code  ceased  to  exist,  was  sentenced  to  wear  the  brand 
of  the  "  scarlet-letter,"  precisely  as  if  she  were  married.  Where 
the  parties  were  guilty  of  incontinence  with  each  other  after 
pre-contract  before  marriage,  their  punishment  was  in  general 
one  half,  or  less  than  one  half,  what  it  would  have  been  had 
there  been  no  betrothment.  In  other  words,  while  New  York 
prohibited  "bundling,"  the  New  England  colonies  put  a  pre- 


79 

mium  oil  it  by  mitigating  the  punishment   of  the  incontinence 
which  might  result  from  it. 

Plymouth  and  the  Bay  colony  had  from  the  outset  magis- 
trates who  could  join  parties  in  marriage,  and  almost  from  the 
outset  had  their  general  courts,  in  name,  to  regulate  such  mat- 
ters by  appropriate  legislation.  Dover  and  Portsmouth,  for 
nearly  twenty  years,  had  no  central  authority.  They  had  no 
ministry  in  any  form,  nor  any  magistrates,  except  such  as  might 
be  created  by  any  mining  hamlet  in  an  unorganized  territory, 
or  afterwards  as  the  result  of  forming  themselves  into  societies. 
This,  however,  did  not  prevent  people  either  from  marrying  or 
dying.  The  result  was,  that  marriage  in  New  Hampshire  has 
borne  from  the  outset  not  only  the  character  of  a  civil  contract, 
but  the  impress  of  our  township  system. 

The  question  how  much,  or  rather  how  little,  constitutes  a 
marriage,  has  been  found  exceedingly  difficult  to  determine. 
In  Jewell  v.  Jewell,  at  the  January  term,  1S43,  the  supreme 
court  of  the  United  States  was  equally  divided  upon  this  ques- 
tion. In  Qiieen  v.  Millis,  in  1844,  the  six  great  law  lords  of 
the  house  of  lords  were  also  equally  divided.  And  yet  at  this 
time  these  were  the  two  most  eminent  judicial  tribunals  on  the 
face  of  the  civilized  earth.  Perhaps  it  is  owing  to  our  early 
history  that  we  have  had  no  such  difficulty  in  New  Hampshire. 
Here,  in  general,  when  parties  think  they  are  married,  and  in 
good  faith  act  accordingly,  they  are  married. 

This  is  in  general  accord  with  the  theory  and  practice  of  the 
Mayflower  band.  The  first  marriage  was  on  May  12,  1621. 
It  was  the  marriage  of  Edward  Winslow  to  Mrs.  Susannah 
White,  the  mother  of  Peregrine  and  the  widow  of  William 
White,  who  had  died  less  than  three  months  before.  Of  this. 
Governor  Bradford  (page  loi)  says, — 

"  May  12,  was  ye  first  mariage  in  this  place,  which,  accord- 
ing to  ye  laudable  custome  of  ye  Low-Cuntries,  in  which  they 
had  lived,  was  thought  most  requisite  to  be  performed  by  the 
magistrate,  as  being  a  civill  thing,  upon  which  many  questions 
aboute  inheritances  doe  depende,  with  other  things  most  proper 
to  their  cognizans,  and  most  consonante  to  ye  Scripturs,  Ruth 
4,  and  no  wher  found  in  ye  gospell  to  be  layed  on  ye  ministers 
as  a   part  of  their  office.     '  This  decree  or  law  about   mariage 
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was  publishd  by  ye  Stats  of  ye  Low-Cuntries  Ano.  1590.  That 
those  of  any  rehgion,  after  lawfull  and  open  pubhcation,  coming; 
before  ye  magistrats,  in  ye  Town  or  Stat-house,  were  to  be  or- 
derly (by  them)  maried  one  to  another.'  Petet's  Hist.  Fol. 
1029.  And  this  practiss  hath  continued  amongst,  not  only 
them,  but  hath  been  followed  by  all  ye  famous  churches  of 
Christ  in  these  parts  to  this  time, — Ano.  1646." 

Mr.  Winslow  occupied  a  very  high  position  in  the  colony. 
When  examined  in  1635,  before  the  lord  commissioners  for  the 
plantations  in  America,  by  Mr.  Morton,  among  other  things, 
he  said, — 

"Then  aboute  mariage,  the  which  he  also  confessed,  that, 
haveing  been  called  to  place  of  magistracie,  he  had  sometimes 
maried  some.  And  further  tould  their  lordps.  yt  mariage  was 
a  civille  thinge,  &  he  found  no  wher  in  ye  word  of  God  yt  it 
was  tyed  to  ministrie.  Again,  they  were  necessitated  so  to  doe, 
having  for  a  long  time  togeather  at  first  no  minister  ;  besids,  it 
was  no  new-thing,  for  he  had  been  so  maried  him  selfe  in  Hol- 
and,  by  ye  magistrats  in  their  Statt-house."     Bradford's  Hist. 

330- 

The   Separatist — and  the  Puritan,  with  the  exception  more 

apparent  than  real  already  stated — accepted  the  Old  Testament 

and  the  general  doctrines  of  the  Jewish  law  as  the  law  of  God. 

In   consequence,   in  Plymouth    and  the  Bay  colony,   husbands 

and  wives,  unless  from  the  direst  necessit}^,  were  not  allowed  to 

live  apart. 

On  June  12,  1663,  the  general  court  of  the  Bay  colony  enacted 
as  follows : 

"  In  ansr  to  the  petition  of  Christopher  Blake,  of  Boston, 
taylor,  it  is  ordered,  that  the  pi'osecution  of  the  lawe  against 
him  by  order  of  the  County  Court,  for  living  from  his  wife,  be 
respitted  for  one  whole  yeare  ensuing,  vnlesse  anything  extraor- 
dinary shall  present."     4  Records  of  Mass.  (Part  II)  84. 

In  Plymouth  colony,  in  1665,  a  man  was  sentenced  "for  en- 
tertaining the  wife  of  one  Tolman  and  the  wife  of  William 
Tubbs."     4  Plymouth  Records  104. 

On  May  27,  1674,  the  general  court  of  the  Bay  colony  enacted 
as  follows  : 

"  This  Court,  accounting  it  their  duty  by  all  due   meanes  to 
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prevent  appearance  of  sinn  &  wickedness  in  any  kind,  doe 
order,  that  iienceforth  it  shall  not  be  lawfuU  for  any  single- 
woman  or  wife  in  the  absence  of  hir  husband  to  enterteine  or 
lodge  any  inmate  or  sojourner  with  the  dislike  of  the  selectmen 
of  the  toune,  or  magistrate,  or  commissioners  who  may  haue 
cognizance  thereof,  on  poenalty  of  fiue  pounds  p.  weeke,  on  con- 
viction thereof  before  any  Court  or  magistrate,  or  be  corporally 
punished,  not  exceeding  ten  stripes  ;  and  all  constables  are  to 
take  cognizance  hereof  for  information  of  such  cases."  5  Rec- 
ords of  Mass.  4. 

These  are  only  a  few  of  many  illustrations. 

The  Jewish  law  punished  with  severity  the  offence  of  disobe- 
dience by  children  of  their  parents.  The  colonies  did  likewise. 
In  1665  John  Porter,  Jr.,  was  brought  to  trial  for  this  oflience 
in  the  Bay  colony.  His  acts  and  language  towards  his  parents 
are  set  forth  at  length  in  4  Mass.  Records  (Part  II)  216.  His 
neck  was  saved  from  the  hangman,  as  the  record  recites,  be- 
cause his  mother  was  "  ouermooved  by  hir  tender  &  motherly 
-affections  to  forbeare." 

The  first  law  passed  under  the  province  of  New  Hampshire, 
in  1680,  provided  that — 

"  If  any  man  have  a  rebellious  or  stubborne  son  of  sufficient 
years  and  vnderstanding,  viz.  16  years  of  age  or  upwards,  wch 
shall  not  obey  ye  voyce  of  his  father  or  ye  voyce  of  his  mother, 
yt  when  they  have  chastened  him  will  not  hearken  unto  them, 
then  shall  his  father  and  mother,  being  his  naturall  parents, 
bring  him  before  the  Majestrates  assembled  in  court,  and  testifie 
vnto  them  that  theire  son  is  rebelleous  and  stubborne,  and  will 
not  obey  theire  voyce  and  chastizemt  but  lives  in  sundry  noto- 
rious crimes,  such  son  shall  be  put  to  death  or  otherwise 
severely  punished."     8  N.  H.  Hist.  Collections  12. 

Following  the  Jewish  law,  the  eldest  son  (where  there  was 
no  will,  &c.)  was  given  a  double  portion  of  his  father's  estate. 
The  law  of  England  was  not,  as  most  people  suppose,  uniform 
in  matters  of  distribution  and  descent.  Where  primogeniture 
prevailed,  the  eldest  son  took  the  landed  estate,  and  the  title,  if 
-any.  Where  the  custom  of  Kent  was  the  law,  the  sons  took 
the  estate  in  equal  shares  to  the  exclusion  of  the  daughters  ;  but 
if  there  were  no  sons,  then  the  daughters  took  as  coparceners. 
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In  the  Channel  islands  all  shared  equally.  Where  the  law  of 
Borough-English  prevailed,  the  youngest  son  took  to  the  exclu- 
sion of  all  the  other  children. 

There  was  every  reason  except  the  scriptural  one  why  the 
custom  of  Borough-English,  absolute  or  with  modifications, 
should  have  prevailed  in  New  England.  Here,  by  custom,  as 
a  rule,  the  older  children  sought  to  better  their  position  abroad, 
while  the  youngest  son  took,  by  lodged  deeds  or  otherwise,  the 
paternal  acres,  and  cared  for  his  parents  in  their  declining  years. 
And  yet.  despite  all  this,  the  Jewish  law,  to  which  reference 
has  been  made,  prevailed  in  New  Hampshire  until  February 
3,  1789,  its  repeal,  as  might  have  been  expected,  preceding  its 
repeal  in  Massachusetts, 

The  preamble  to  the  act  of  May  13,  1718,  was  as  follows: 

"  Whereas  estates  in  these  plantations  do  consist  chiefly  of 
Lands,  which  have  been  subdued  and  brought  to  improvement 
by  the  Industry  and  Labour  of  the  Proprietors,  with  the  Assist- 
ance of  their  Children  ;  the  Younger  Children  generally  having 
been  longest  and  most  serviceable  unto  their  Parents  in  that 
behalf,  who  have  not  Personal  Estate  to  give  out  unto  them  in 
Portions,  or  otherwise  to  recompence  their  Labour."  N.  H. 
Laws,  ed.  1726,  p.  102;  Province  Laws  of  Mass.  i6g2-^7,; 
Acts  and  Resolves  of  the  Province  of  Massachusetts  Ba}',  chap. 
14,  p.  43.  But  the  act  gave  the  eldest  son  a  double  portion, 
according  to  the  Jewish  law.  In  a  word,  the  preamble  set  out 
that  the  younger  children  should  be  favored,  while  the  body  of 
the  act  provided  that  the  eldest  son  be  favored.  This  was  taken 
bodily  from  the  Mass.  act  of  i6cf2-^T^.  Custom  and  the  love 
offairplayon  the  part  of  the  mover  of  the  act  were  probably 
overmatched  by  the  Jewish  law  coming  in  by  way  of  amend- 
ment. 

The  law  of  England,  in  a  suit  for  the  restitution  of  conjugal 
rights  by  the  aggrieved  party,  required  husband  and  wife  to  live 
together.  The  courts,  upon  a  proper  case,  compelled  the  delin- 
quent party  to  return  to  cohabitation  with  the  other  under  the 
penalty  of  imprisonment  until  the  order  was  complied  with. 
The  decree  in  favor  of  the  wife  was  that  her  husband  should 
receive  her  back  and  treat  her  with  conjugal  affection.  There 
the  English  courts  stopped.     They  compelled  cohabitation,  but 
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not  in  the  sense  in  which  that  term  is  used  by  Chief-Justice 
Richardson,  in  the  famous  Shaker  case  of  Dyer  v.  Dyer,  5 
N.  H.  271. 

But  the  Scotch  and  Jewish  law  were  otherwise.  In  Marion 
Graham's  case,  where  the  parties  lived  in  the  same  house,  her 
complaint  was  that  her  husband  would  "  not  put  hir  to  libertie 
and  freedom  and  adheir,  treit  and  entertein  hir  at  bed  and 
buird."  The  Scottish  court  ordered  him  "  to  adhier  as  an  man 
aught  to  do  to  his  wyff,"  and  this  doctrine  was  affirmed  in  a 
Scottish  case  by  the  English  house  of  lords.  By  the  common 
law  of  the  Jews,  of  which  the  Talmud  is  the  commentary,  to 
use  the  stately  language  of  Gibbon,  "the  conjugal  debt"  was 
"  scrupulously  exacted."  One  rule  was  applied  to  the  vigorous 
lout,  another  to  the  citizen,  another  to  the  peasant,  another 
to  the  camel-driver,  another  to  the  sailor ;  but  the  student  and 
the  doctor  were  alike  free  from  tribute.     4  Decline  and  Fall  346. 

The  colonists  rejected  the  law  of  the  mother  country.  On 
October  11,  1665,  the  general  court  of  the  Bay  colony  made  the 
following  order : 

"In  ansr  to  the  petition  of  Mr.  Willjam  Tilley,  the  court, 
hauing  heard  what  he  &  his  wife  could  say  for  themselues, 
judge  meete  to  order  &  enjoyne  Mr.  Tilley  &  his  wife  forthwith 
to  line  together  as  man  &  wife,  that  Mr.  Tilly  provide  for  hir 
as  his  wife,  &  that  shee  submitt  hirselfe  to  him  as  she  ought,  on 
the  poenalty  of  forty  pounds  on  his  part,  &  imprisonment  on 
hirs."     4  Records  of  Mass.  (Part  II)  288. 

On  October  7,  1678,  the  general  court  ordered  as  follows: 

"In  the  case  now  in  Court,  touching  Hugh  March,  &  Dor- 
cas, his  wife,  the  Court,  vpon  what  they  have  heard  alleadged 
by  them  both  in  the  case,  and  duely  considered  thereof,  doe 
judge  that  the  sajd  March  ought  to  take  the  sajd  Dorcas,  & 
reteyne  hir  as  a  wife,  and  to  observe  &  fullfill  the  marriage  cov- 
enant according  to  his  engagement."     5  Records  of  Mass.  205. 

The  same  rule  prevailed  in  New  Hampshire.  Edward  Col- 
cord,  although  a  very  litigious  man,  was  one  of  the  most  prom- 
inent in  the  province.  On  June  10,  1680,  the  governor  and 
council  of  this  province,  after  a  full  hearing,  made  the  follow- 
ing order  and  decree  : 

"Edward   Colcord   and  Ann  his  wife,  being  bound  over  to 
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appear  before  the  council  for  their  disorderly  living,  upon  a  full 
hearing  of  the  case,  the  council  doth  order  that  the  said  Edward 
Colcord,  and  Ann  his  wife,  shall  stand  bound  to  the  treasurer 
of  this  province  in  the  sum  of  5/.  apiece  to  be  of  good  behavior 
each  to  the  other  during  the  pleasure  of  the  council,  and  that 
the  said  Ann  do  attend  her  duty  towards  her  said  husband  in 
the  use  of  the  marriage  bed  according  to  the  rule  of  God's  word, 
which,  if  she  refuse  so  to  do,  upon  complaint  to  the  next  court 
at  Hampton,  the  council  doth  order  that  she  shall  be  whipped 
to  the  number  often  stripes."  Records  of  the  President  and 
Council  21. 

These  are  only  a  few  of  many  instances. 

We  are  now  prepared  to  grapple  with  the  colonial  law  of 
divorce.  This  is  a  subject  which,  in  the  hands  of  such  eminent 
historians  and  legists  as  Bancroft,  Palfrey,  Woolsey,  Parker, 
Bishop,  and  half  a  legion  more,  has  become  involved  in  a  con 
fusion  only  rivalled  by  that  at  the  Tower  of  Babel.  Governor 
Hutchinson,  who  wrote  in  1767,  says, — "  I  never  heard  of  a 
separation,  under  the  first  charter,  a  mensa  et  thoro,  *  *  * 
In  general,  what  would  have  been  cause  for  such  a  separation 
in  the  spiritual  courts,  was  sufficient,  with  them,  for  a  divorce 
a  vinculo.''''     i  Hutchinson's  Hist,  of  Mass.  393. 

Bancroft  says, — "  Of  divorce  I  have  found  no  example  ;  yet 
a  clause  in  one  of  the  statutes  recognizes  the  possibility  of  such 
an  event.  Divorce  from  bed  and  board,  the  separate  main- 
tenance without  the  dissolution  of  the  marriage  contract, — an 
anomaly  in  protestant  legislation,  that  punishes  the  innocent 
more  than  the  guilty, — was  abhorrent  from  their  principles." 
I  Bancroft's  Flist.  of  the  U.  S.,  Centenary  ed.,  374. 

Mr.  Cowley,  of  Lowell,  Mass.,  sent  Mr.  Bancroft  a  statement 
upon  this  historical  point.  Mr.  Bancroft,  on  page  320,  vol.  I, 
of  his  revised  edition,  says, — "Marriage  was  a  civil  contract, 
and  under  the  old  charter  of  Massachusetts,  all  controversies 
respecting  it  were  determined  by  the  court  of  assistants,  which 
decreed  divorces  especially  for  adultery  or  desertion.  The  rule 
in  Connecticut  was  not  different.  Separation  from  bed  and 
board  without  the  dissolution  of  the  marriage,  an  anomaly  which 
may  punish  the  innocent  more  than  the  guilty,  w^as  abhorrent 
to  every  thought  of  that  day." 
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President  Woolsey  said, — "  At  firsts  divorces  were  mainly, 
if  not  exclusively,  granted  by  an  act  of  a  colonial  legislature." 
Essay  on  Divorce  and  Divorce  Legislation  183. 

Mr.  Loomis  said, — "  The  earliest  legislation  on  the  subject 
in  the  colonies,  of  which  we  have  any  record,  is  that  contained 
in  the  Biblical  Digest  which  answei^ed  the  purpose  of  a  legal 
code  in  the  colony  of  New  Haven,  and  was  first  published  in 
1656."      Essay  in  the  Nexv-Englander  for  July,  1868,  43S. 

Judge  Parker  adopted  the  view  that  the  first  charter  of  the 
Bay  colony  conferred  the  power  to  establish  divorce  courts. 

The  volume  of  judicial  acts  in  Plymouth  till  1636  is  a  sealed 
book.  The  writing  is  there,  but  no  human  being  can  decipher 
it.  The  records  of  the  court  of  assistants  in  the  Bay  colony 
from  September  7,  1640,  to  March  3,  1673,  cannot  be  found. 
They  undoubtedly  went  up  in  the  flames  when  the  town-house 
in  Boston  was  burned  in  1747. 

The  torch  of  history  gives  but  a  dim  light  in  respect  to 
divorce  in  the  infancy  of  these  colonies.  For  this  there  are 
obvious  reasons.  No  statute  conferred  in  terms  the  power  to 
grant  divorce,  nor  did  any  in  the  Bay  colony  prior  to  1658. 
There  could  be  but  few  divorces  when  the  paramount  authority, 
under  penalty  of  the  lash  or  imprisonment,  compelled  unwill- 
ing husbands  and  wives  to  live  together,  but  the  probabilities 
are  very  strong  that  the  Jewish  law  of  divorce  prevailed  at  a 
very  early  period.  There  are  many  things  about  the  Jewish 
law  of  marriage  and  divorce  as  to  which  the  ablest  and  most 
learned  differ,*  but  all  agree  that  a  divorce  was  by  "a  writing 
of  divorcement "  given  bv  the  husband  to  the  wife.  These,  as 
all  lawyers  who  have  had  anything  to  do  with  Jewish  divorces 
know,  are  very  concise,  being,  in  general,  from  two  to  four  lines 
in  length.  These  people  had  adopted  the  Jewish  law,  and 
emphasized  it  in  many  particulars.  No  reason  has  ever  been 
shown  why  they  should  have  rejected  the  part  in  relation  to 
divorce  any  more  than  the  rest.  The  written  evidence  of  such 
divorces  would  seldom  come  to  the  surface,  because  they  were 
private  papers,  like  notes  of  hand,  receipts,  and  memoranda. 
The  colonists  would  not  have  been  likely  to  have  given  public 
notice  of  the  fact,  so  that  their  great  enemy.  Archbishop  Laud, 

*  Lindoz'.  Bclisario,  i  Haaflard  216-261,  and  Appendix  7-24  Goldsmj/fc/.  I'ronier,  ib.  324-336. 
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■whom  they  regarded  as  the  great  red  dragon,  would  use  it  for 
their  destruction.  To  this  more  than  all  other  causes  we  prob- 
ably owe  the  early  silence  of  the  two  colonies  upon  the  subject 
of  divorce  ;  and,  of  course,  as  a  matter  of  policy,  it  was  the  part 
of  wisdom,  as  time  wore  on,  to  add  the  sanction  of  the  colony 
to  the  modified  Jewish  divorce. 

William  Tubbs  and  Nancy  Sprague  were  married  at  Ply- 
mouth November  9,  1637.  William  Pa3-body  was  the  son-in- 
law  of  John  Alden  of  the  Mayflower  band.  He  was  for  nearly 
a  generation  one  of  the  ablest  and  most  godly  of  the  prominent 
men  of  that  colony. 

The  following  order  was  made  in  1664.  It  appears  on  page 
66,  vol.  4,  Records  of  Plymouth  Colony: 

"  William  Paybody  for  makeing  a  writing  for  the  separating 
of  William  Tubbs  from  Marcye  his  wife  in  reference  unto  theire 
marriage  bond  is  fined  by  the  courte  the  sume  of  five  pounds; 
and  leiftenant  Nash  and  John  Spi'ague  for  subscribing  as  wit- 
nesses to  the  said  writing  are  fined  three  pounds." 

So  in  1672,  in  Rhode  Island.  John  Greene,  assistant  of  War- 
wick, was  censured  for  granting  a  divorce  on  his  own  authority. 
It  is  to  be  borne  in  mind  that  Paybody  in  1664  was  the  repre- 
sentative from  Duxbury,but  was  neither  an  assistant,  magistrate, 
or  held  any  other  judicial  office. 

The  Tubbs  case  came  to  an  end  in  1668.  The  following  rec- 
ord tells  the  story  : 

"  Whereas  Marcye  the  wife  of  William  Tubbs,  being  a  woman 
of  ill  fame  and  light  behavior  apparently  manefest,  hath  for  the 
space  of  four  yeares  and  upwards  absented  and  withdrawn  her- 
selfe  from  her  husband  into  another  colonic,  pretending  she  is 
at  libertie  and  that  notwithstanding  all  the  meanes  and  waies 
her  husband  can  use  with  safety,  she  will  not  be  reclaimed  nor 
persuaded  to  returne  and  abide  with  him  as  she  ought  to  doe; 
and  that  also  by  letters  to  the  govrment  of  Rhode  Island  due 
course  hath  bin  taken  to  give  her  certaine  intelligence  that  in 
case  she  would  not  returne  unto  and  apply  herselfe  to  her  hus- 
band to  live  with  him  as  she  ought  to  doe  betwixt  the  date  of 
the  said  letters  and  this  pesnt  court  that  then  hee  should  be 
diviorced  from  hir  ;  and  shee  hath  since  before  competent  wit- 
ness proposed  and  afteirmed  that  shee  will  never  returne  againe 
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unto  him  while  her  eyes  are  open  ;  hee  the  said  Tubbs  appear- 
ing at  this  court,  and  earnestly  againe  sollissiteing  the  court  for 
a  diviorce  from  her, — 

"  This  Court  sees  therfore  cause  and  does  herby  declare  that 
the  said  William  Tubbs  is  legally  cleare  from  his  covenant  of 
marriage  formerly  made  with  Marcye  his  late  wife  and  free  him 
from  those  dutyes  relateing  therto  ;  and  that  the  said  Marcye 
hath  cutt  of  herselfe  from  any  right  henceforth  to  the  pson  or 
estate  of  the  said  William  Tubbs  hir  late  husband  and  herby 
alowing  him  libertie  further  to  dispose  of  himselfe  in  marriage, 
if  hee  see  fitt  so  to  doe."     4  Plymouth  Records  192. 

Divorces  in  the  four  colonies  of  Plymouth,  Massachusetts, 
Rhode  Island,  and  Connecticut  were  granted  for  incest,  marry- 
ing an  uncle's  widow,  bigamy,  adultery,  uncleanness,  impo- 
tence, desertion,  cruelty,  abusive  carriage  toward  the  wife,  de- 
faming her  and  applying  obscene  epithets  to  her,  irreligious 
conduct,  and  neglect  to  support  his  wife  and  children.  Com- 
paratively a  large  number  of  divorces  for  these  causes  were 
granted,  prior  to  1680.  Others  were  granted  before  or  after 
that  time,  where  no  cause  was  assigned.  The  probabilities  are 
that  most  of  the  latter  divorces  were  granted  because  the  court 
or  other  tribunal  thought  on  the  whole  that  would  be  for  the  best. 

In  1661,  Elisabeth  Burge  obtained  a  divorce  from  Thomas 
Bruge,  for  uncleanness.  The  court  gave  her  one  third  of  her 
husband's  estate,  a  bed,  and  some  few  articles  of  personal  prop- 
erty, as  alimony.     3  Plymouth  Records  221. 

After  years  of  legal  tribulations,  Elisabeth  Williams  was 
granted  a  suspensive  divorce  from  John  W^illiams,  upon  the 
ground  of  her  husband's  "  abusiue  carriages  towards  her  both 
in  word  and  deed  by  defaming  her  in  rendering  her  to  bee  a 
whore,  and  psisting  in  his  refusing  to  perform  marriage  duty 
vnto  her."  4  Plymouth  Records  93,  117,  121,  125.  This  case 
was  tried  by  a  court  and  jury. 

In  1639  the  colony  of  Massachusetts  Bay  provided  for  two 
courts  of  assistants  "  to  hear  and  determine  all  and  only  actions 
of  appeal  from  inferior  courts,  all  capital  and  criminal  causes 
extending  to  life,  member,  or  banishment."  The  early  divorce 
practice  in  the  Bay  colony  was  founded  either  on  custom  or  this 
statute. 


When  this  law  was  reconstructed,  in  1658,  the  words  "  all 
causes  of  divorce"  were  inserted  after  the  word  "courts" 
and  before  the  word  "all."  The  volume  of  "  Ancient  Char- 
ters," &c.,  assumes  that  these  words  were  in  the  act  of  1639,  but 
Mr.  Cowley,  who  has  carefully  compared  all  the  acts,  says  that 
these  words  were  not  in  that  of  1639.  Under  the  supposed 
authority  of  this  act,  the  first  divorce  was  granted  by  the  court 
of  assistants  at  Boston  on  December  3,  1639.  The  decree  is  as 
follows : 

"James  Luxford,  being  psented  for  haveing  two  wifes,  his 
last  marriage  was  declared  voyde,  or  a  nullity  thereof,  &  to  bee 
divorced,  not  to  come  to  the  sight  of  her  whom  hee  last  tooke, 
&  hee  to  bee  sent  away  for  England  by  the  first  opportunity  ; 
all  that  hee  hath  is  appointed  to  her  whom  hee  last  married, 
for  her  &  her  children  ;  hee  is  also  fined  lOOJE,  &  to  bee  set  in 
the  stocks  an  houre  vpon  a  market  day  after  the  lecture,  the 
next  lecture  day  if  the  weather  pmit,  or  else  the  next  lecture 
day  after."     i  Records  of  Mass.  3S3. 

This  decree  was  palpably  a  sentence  of  nullity.  Here  alimony 
was  given  to  the  last  wife.  The  justice  of  this  order  is  apparent, 
for  Luxford  was  a  black  sheep. 

The  supreme  court  of  New  Hampshire  has  long  been  very 
liberal  in  the  view  the  judges  have  taken  in  respect  to  alimony. 
This  was  due  in  the  outset  to  the  disgraceful  blunder  in  the 
divorce  suit  of  Sheafe  v.  Sheafe,  where  a  decree  was  entered 
against  a  woman,  who  had  not  been  shown  to  have  been  guilty, 
because  the  then  chief-justice  loved  his  ease  too  much  to  read 
the  entire  testimony,  and  granted  the  divorce  because  of  the 
bulk  of  testimony  rather  than  its  weight ;  but  it  is  very  question- 
able whether  the  present  court  would  go  so  far  as  to  give  ali- 
mony to  a  woman  whose  marriage  was  utterly  void,  and  whose 
children  in  law  were  the  children  of  nobody. 

From  this  time  forward  the  mass  of  divorces  in  the  Bay  col- 
ony were,  apparently,  generally  granted  by  the  court  of  assist- 
ants, or  by  the  general  court.  Unfortunately,  as  we  have  seen, 
the  record  thereof,  during  almost  the  entire  time  that  New 
Hampshire  was  a  part  of  Massachusetts,  perished  in  the  flames. 
But  the  county  court  at  the  mandate  of  the  general  court,  and 
the  general  court  as  an  extraordinary  tribunal,  sometimes 
granted  divorces  during  this  period. 
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On  May  22,  1656,  the  following  decree  was  made  : 

"In  answer  to  seuall  petitions  pferd  by  Georg  Halsell  &  his 
wife  respecting  her  diuorce,  the  Court,  thinkes  meet  to  referre 
the  examination  &  finall  determination  of  this  case  vnto  the 
Court  of  Assistants,  to  whom  properly  it  doth  belonge  ;  &  it  is 
hereby  ordered  that  the  sd  Joan  Halsell  shall  haue  liberty  to 
goe  to  the  publicke  meetinges,  or  elswhere,  without  interup- 
tion  from  the  sd  George,  or  if  the  sd  Georg  shall  any  wayes 
molest  her  till  the  case  be  issued,  he  shallbe  committed  to 
prson  till  he  giue  bond  to  the  Gounr,  or  Dept  Gounr,  for  his 
good  behavior  ;  &  it  shalbe  lawfull  for  any  inhabitant,  on  sight 
of  any  disturbance,  to  rescue  her  out  of  his  hand,  &  convent 
him  before  authoritie  to  be  comitted  to  prson."  3  Records  of 
Mass.  413. 

On  October  14,  1656,  the  following  order  was  made  : 

"Mary  Bachiler  pfering  a  pet.  to  be  divorced  from  her  hus- 
band, now  in  England,  the  examination  of  the  case  is  referd  to 
ye  next  County  Court  at  Yorke,  &  the  sd  Court  to  make  returne 
of  what  they  find  in  the  case  to  the  next  Court  of  Assistants, 
who  haue  power  to  issue  &  determine  the  same."  3  Records 
of  Mass.  418. 

On  October  16,  1650,  the  general  court  made  the  following 
decree  : 

"  In  answer  to  the  petition  of  William  Palmer,  desiring  a  bill 
of  divorce  maybe  graunted  him  from  Ellinor  his  wife,  which, 
since  his  coming  into  these  parts,  hath  wholy  deserted  him,  and 
marrjed  herself e  to  one  Willjam  Pope,  of  Salisbury,  in  the 
county  of  Wilts,  in  England,  and  hath  had  children  by  him,  the 
Courte  judgeth  it  meete  (on  the  pervsall  of  the  evidence  of 
Xtopher  Batt  and  John  Wheeler,  of  Salisbury  aforesajd,  now  in 
New  England,  affixed  to  the  petition)  that  the  sajd  William 
Palmer  should  be  divorsed,  and  declared  heereby  that  he  is 
legally  divorsed."     4  Records  of  Mass.  (Part  I)  32. 

On  May  16,  1654,  the  general  court  made  the  following 
decree  : 

"  In  ansr  to  the  peticon  of  Dorcas  Hall,  desiring  a  divorce 
from  hir  husband,  Jno  Hall,  who  is  gonn  from  hir,  &c,  the 
Court,  finding  it  fully  proved  that  Jno  Hall  hatli  voluntarily 
wthdraune  himself  from  Dorcas,  his  wife,  and  contjnewes  in  his 
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obstinate  refusal  to  cohabit  wth  hir  as  his  wife,  and  hath  broken 
the  bonds  of  wedlocke,  as  by  his  oune  confession,  attested  by 
Mr.  Wm.  Coddington  &  VVm.  Jeofterjes,  wth  the  oath  of  Law- 
rence Turner,  the  Court  judgeth  it  meete,  that  the  sajd  Dorcas 
shallbe,  &  hereby  declares  that  shee  is,  legally  diuorced  from 
the  sajd  Jno  Hall,  and  is  at  hir  libertye  to  marry  wth  any  other 
man."     4  Records  of  Mass.  (Parti)  190. 

On  May  14,  1656,  the  general  court  made  the  following 
order : 

"In  answer  to  the  petition  of  Wm.  Clements,  craving  a  di- 
vorce from  his  wife,  who  for  seuerall  yeares  hath  refused  mar- 
riage fellowship  wth  him,  the  Court  referrs  the  hearing  and 
determining  of  the  case  vnto  the  County  Court  of  Charlestoune 
next  month."     4  Records  of  Mass.  (Part  I)  259. 

The  following,  in  the  nature  of  an  injunction,  was  ordered  by 
the  general  court  May  14,  1656  : 

"  In  ansr  to  the  peticon  of  George  Halsall,  together  wth  the 
ansr  to  the  peticon  of  Joane  Halsall,  there  having  binn  two 
comittees  that  haue  had  the  hearing  of  this  case,  whose  aphen- 
cons  haue  binn  dijSerent  therein,  this  Court  is  not  willing  to  act 
heerevppon,  but  judge  it  meet  to  referre  the  examinacon  &  final 
determinacon  of  this  case  vnto  the  Court  of  Assistants,  to  whom 
it  doth  propperly  belong;  provided,  and  it  is  heereby  ordered, 
that  the  sajd  Joanne  Halsey  shall  haue  libertje  to  goe  to  the 
publicke  meetings  on  the  Lords  &  lecture  dajes,  or  at  other 
times,  on  hir  occasions,  wthout  interruption  or  disturbance 
from  George  Halsey,  or  any  on  his  behalfe  ;  and  if  the  sajd 
Halsey  shall  goe  about  to  seaze  on  hir,  vex,  molest,  or  any 
way  disturbe  hir  in  the  streetes,  or  otherwise,  till  the  cawse  be 
issued,  on  complaint  thereof  to  the  Gouernor  or  Dept.  Gouernor, 
he  shall  be  comitted  to  prison  till  he  give  bond  for  his  good  be- 
haviour ;  and  it  shall  be  lawfull  for  any  inhabitant,  on  sight  of 
any  disturbanc  or  vjolenc  offered  the  sajd  Joanne  by  the  sajd 
George,  to  rescue  hir  out  of  his  hands,  &  to  convent  him  be- 
fore authoritje."     4  Records  of  Mass.  (Part  I)  272. 

On  October  14,  1656,  the  general  court  passed  the  following 
order : 

"  In  ansr.  to  the  peticon  of  Mary  Batchiler,  desiring  liberty 
from  this  Court  to  dispose  of  hir  self,  hir  husband  being  gonne 
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from  hir,  &  as  she  ptends,  since  his  going,  married,  &c.  the 
Court  judgeth  meete  to  referr  the  examination  of  the  case  to  the 
next  County  Court  at  Yorke,  and  the  sajd  Court  to  make  retourne 
of  what  they  finde  to  ye  next  Court  of  Asistants,  who  haue 
power  to  issue  and  determine  the  case."  4  Records  of  Mass. 
(Part  I)  282. 

On  May  28,  1659,  ^^^^  general  court  made  the  following 
order : 

"  In  ansr  to  the  petition  of  George  Halsall,  the  Court,  on  a 
hearing  of  the  case  betweene  the  sajd  George  Halsall  &  Joane, 
his  late  wife,  doe  order,  that  the  determination  of  it  be  referd  to 
the  next  sessions,  &  in  the  meane  time  forbidd  either  party  to 
marry."     4  Records  of  Mass.  (Part  I)  380. 

On  May  9,  1678,  the  court  made  the  following  decree  : 
"  In  ansr  to  the  peticon  of  Mary  Madox,  the  court,  hauing 
read  &  considered  the  contents  of  this  petition,  doe  judge  &  de- 
clare, that  ye  condition  of  the  petitioner  being  indeed  circum- 
stanced as  she  hath  therein  declared,  yt  her  husband,  Henry 
Maddox,  hauing  binn  absent  for  a  thirteen  yeares,  &  never 
wrote  or  sent  to  hir  in  ye  time  she  is  at  liberty  from  the  conju- 
gall  bond  made  wth  the  sajd  Maddox  &  at  liberty  to  dispose  of 
herselfe  as  she  shall  see  meete."  5  Records  of  Mass.  18S. 
On  October  15,  the  general  court  made  the  following  decree  : 
"  In  ansr  to  the  petition  of  Mary  Lyndon,  wife  to  Augustin 
Lyndon,  humbly  desiring  the  favour  of  this  Court  to  consider 
her  poore,  desolate,  and  distressed  condition,  &  to  set  hir  free 
from  that  marrjage  relation  in  which  she  now  stands  to  hir  sajd 
husband,  since  he  hath  in  so  many  particculars  broken  couenant 
wth  her,  &  that  yow  will  be  pleased  to  setle  vpon  her  &  her 
children  the  sajd  two  thirds  parts  of  the  sajd  land,  and  that 
smale  matter  that  now  remajning  in  Deacon  Aliens  hands ;  so 
shall  she  euer  pray,  as  in  duty  bovnd.  The  Court,  hauing  heard 
hir  case,  doe  declare  the  petitioner,  Mary  Lyndon,  to  be  freed 
from  hir  former  husband,  Augustin  Lyndon,  and  at  liberty  to 
marry  another  man  ;  and  doe  further  grant,  that  the  land  men- 
tioned in  the  peticon,  and  the  estate  in  Deacon  Aliens  ha?ids^ 
be  deliuered  to  the  sayd  Mary  for  her  &  hir  childrens  vse  till 
the  County  Court  shall  take  further  order."  5  Records  of 
Mass.  24S. 
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On  May  22,  1661,  "  in  the  case  of  Rachell  Langton,  or  Ver- 
ney,  the  Court  judgeth  it  meete  to  declare,  that  she  is  free  from 
hir  late  husband,  Joseph  Langton."  4  Records  of  Mass.  (Part 
II)  8. 

On  November  12,  1659,  the  general  court  made  the  following- 
order  : 

"In  ansr  to  ye  peticon  of  George  Halsall,  humbly  desiring 
that  Jane,  his  wife,  lately  divorced  from  him  by  the  Court  of 
Asistants,  1656,  may  be  retourned  to  him,  &c.  the  Coui't,  on  a 
hearing  of  the  matter  contejned  in  his  petition,  and  duly  consid- 
ering of  all  the  evidences  by  both  partjes  produced  in  the  case^ 
doe  order,  that  the  judgment  of  the  sajd  Court  of  Asistants  in 
refference  thereto  be  voyd,  and  that  the  sajd  George  Halsall 
shall  haue  and  enjoy  the  sajd  Joane  Halsal,  his  wife,  againe."' 
4  Records  of  Mass.  (Part  I)  401. 

The  statute  at  this  time  certainly  vested  the  jurisdiction  over 
divorces  in  the  court  of  assistants.  It  will  be  seen,  therefore, 
that  the  general  court  upon  a  new  proceeding  overthrew  the 
jurisdiction  of  the  proper  court,  set  aside  a  divorce  regularly 
granted  by  that  tribunal,  and  remarried  a  divorced  couple  by 
decree  against  the  will  of  one  of  the  parties. 

On  October  21,  1S63,  the  general  court  made  the  following^ 
decree  : 

"  In  ansr  to  the  petition  of  Margaret  Bennet,  in  behalf  of  Maiy 
White,  hir  daughter,  humbly  desiring  to  be  sett  free  from  Eljas 
White,  hir  husband,  for  his  deficjency,  &c,  in  hir  peticon  & 
by  wittnesses  therein  exprest  &  prooved,  the  Court  judgeth  it 
not  meete  to  graunt  hir  request."  4  Records  of  Mass.  (Part 
11)91. 

Again  :  On  October  12,  1670,  the  general  court  made  the  fol- 
lowing decree  : 

"  In  ansr  to  the  petition  of  Elizabeth  Steevens,  w^ife  of  Hen- 
ry Steevens,  it  appearing  to  the  Court  that  the  sajd  Henry  Stee- 
vens hath  deserted  his  wife  &  held  vnlawfull  familiarity  wth 
another  woman,  this  Court  judgeth  it  meete  to  declare,  that  the 
petitioner  marrying  any  other  man  shall  not  be  indangered 
thereby  as  a  transgressour  of  our  lawes."  4  Records  of  Mass. 
(Part  11)  465. 

These  illustrations  show  beyond  any  reasonable  doubt  that 
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the  practice  of  the  Bible  commonwealths  was,  to  put  it  mildly, 
as  liberal  in  matters  of  divorce  as  that  of  New  Hampshire  since 
the  Revolution.  When  they  decreed  divorces  from  the  bond  of 
matrimony  instead  of  from  bed  and  board,  they  restored  the 
law  as  it  existed  in  Great  Britain  prior  to  the  decree  of  the  star 
chamber  in  1601.  Divorces  dropped  in  the  Bay  colony  with 
the  new  charter  and  the  advent  of  Andros  in  16S6.  By  the  act 
of  August  22,  1695,  such  causes  were  to  be  "  heard  and  deter- 
mined by  the  Governor  and  Council."  This  tribunal  dragged 
on  until  as  late  as  Feb.  9,  1760,  without  a  seal,  without  rules, 
without  formalities,  and  even  without  records,  except  those  in 
which  executive  acts,  proceedings,  and  the  like  were  recorded 
together.  After  that  something  like  order  and  system  prevailed 
until  the  Revolution.  By  chapter  69  of  the  act  of  17S5,  juris- 
diction in  such  matters  was  conferred  upon  the  highest  court  of 
the  commonwealth,  where  it  has  ever  since  remained. 

We  have  already  seen  that  the  wife  of  Stephen  Bachiller,  for- 
merly of  Hampton,  had  obtained  a  divorce  from  him,  when  the 
Bay  colony  exercised  jurisdiction  over  New  Hampshire  and 
Maine.  The  Cutt  commission  certainly  did  not  in  terms  make 
the  governor  and  council  here  a  divorce  court,  and  probably 
nothing  was  further  from  the  intention  of  the  crown.  It  is 
questionable  whether  Mrs.  Colcord,  to  whom  reference  has 
been  made,  was  not  the  first  applicant  for  divorce  under  the 
province. 

Sarah  Pearce,  in  her  libel  of  December  6,  16S1,  recites  that 
she  was  "encouraged  by  your  pious  favor  to  Mrs.  Colcord." 
Unless  Mrs.  Colcord  was  the  first  applicant  under  the  provin- 
cial government,  Sarah  Pearce  was.  She  was  an  heiress.  Her 
husband  wasted  her  estate,  and  deserted  her.  The  allegations 
of  her  libel  were,  that  her  husband  was  "living  under  sore  sus- 
picion of  notorious  fornication  (as  public  fame  gives  it  out)  ;" 
that  he  had  deserted  her  for  above  seven  years  ;  threatening  to 
poison  her  and  to  knock  her  on  the  head,  if  she  came  near 
him.     8  N.  H.  Hist.  Collections  68. 

There  is  no  evidence  that  a  divorce  was  granted  here,  but 

prior  to  February  28,  16S2,  she  had  obtained  a  divorce  in   the 

Province  of  Maine  and  had  been  duly  married  by  one  of  the 

governor's    council  to  Henry    Seavy,  of  Portsmouth.     Where- 
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fore  Thomas  Seavy,  the  father  of  her  second  husband,  prayed 
that  they  "  may  be  more  formally  married,  that  they  may  know 
how  to  sue  for  their  own."  8  N.  H.  Hist.  Collections  117, 
118. 

On  July  26,  1697,  the  records  of  the  council  recite  : — 

"Whereas  Eliza  Smart  presented  her  petition  desiring  a  di- 
vorce from  her  husband,  he  being  married  to  another  woman  at 
New  York  as  by  testimony  from  his  own  hand  to  Jno.  Hinks, 
Esq.  President,  as  also  the  testimony  of  Rob.  Almary  ;  if  there- 
fore the  said  Rob.  Almary  do  swear  before  the  Justice  of  the 
Peace  to  the  truth  thereof,  then  the  President  do  issue  forthwith 
a  Bill  of  divorce  accordingly."  2  Prov.  Papers  249  ;  see  3 
Prov.  Papers  312. 

As  the  libel  is  not  given,  and  there  is  no  record  of  the  Assem- 
bly, it  is  impossible  to  determine  whether  this  was  addressed  to 
the  legislature  or  not.  The  attempt  was  to  delegate  the  power 
to  grant  a  divorce  to  the  President.  He  was  to  grant  a  divorce 
upon  an  affidavit.  There  is  no  evidence  that  any  affidavit  was 
furnished  or  that  an}^  divorce  was  granted.  Careful  investiga- 
tion shows  that  none  of  the  original  papers  are  in  the  archives 
at  the  State-house,  or  known  to  exist  elsewhere. 

The  act  of  June  14,  1701,  section  5,  provided  virtually  for 
what  is  now  an  existing  cause  of  divorce,  to  wit,  "that  if  any 
Married  Person  Man  or  Woman  hath  lately,  or  hereafter  shall  go  to 
Sea,  in  any  Ship  or  other  Vessel  bound  from  one  Port  to  another, 
where  the  passage  is  usually  made  in  Three  Months  time  ;  and 
such  Ship  or  other  vessel  hath  not  been  or  shall  not  be  heard 
of  within  the  space  of  Three  full  Years,  next  after  their  putting  to 
Sea,  from  such  port ;  or  shall  only  be  heard  of  under  such  cir- 
cumstances as  may  rather  confirm  the  Opinion  commonly  re- 
ceived of  the  whole  Companies  being  utterly  lost ;  in  every 
such  case  the  matter  being  laid  before  the  Governour  and  Coun- 
cil, and  made  to  appear,  the  Man  or  Woman  whose  Relation  is 
in  this  manner  parted  from  him  or  her  may  be  esteemed  Single, 
and  Unmarried  ;  and  upon  such  declaration  thereof,  and  License 
obtained  from  that  Board,  may  Lawfuly  marry  again  :  any  Law, 
Usage  or  Custom  to  the  contrary  notwithstanding."  N.  H. 
Laws,  ed.  1726,  10. 

This  act  was  repealed  June  20,    1792.     Strange    as   it  may 
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seem,  if  the  Governor  and  Council  were  ever  called  upon  to  act 
under  this  law,  no  record  thereof  exists. 

Thomas  Holland  was  a  merchant,  sea-captain,  a  conspicu- 
ous man  in  the  province,  and  one  of  the  henchmen  of  Gov- 
ernor Dudley. 

On  October  5,  1702,  his  petition  for  divorce  was  read  at  the 
Council  Board.  As  none  of  the  original  papers  can  be  found 
at  the  State-house,  the  precise  form  of  the  allegations  and  the 
prayer  is  unknown. 

It  is  clear,  however,  that  she  was  charged  with  "adultery," 
"lewd  carriage,"  "and  other  injuries  done  him  in  the  embez- 
zlement of  his  estate." 

She  admitted  the  adultery,  but  to  some  extent  denied  the 
other  charges,  and  set  up  condonation  as  a  defence.  She  testi- 
fied before  the  board  to  acts  which  constituted  a  condonation. 
The  husband  testified  "to  the  contrary."  Two  other  witnesses 
(  women)  testified,  but  their  testimony  was  not  decisive. 

On  October  8,  1702,  after  reading  his  complaint,  the  council 
ordered, — 

"That  the  said  Thomas  Holland  do  forthwith  provide  for 
their  three  children  ;  and  that  he  allow  her,  said  Elisabeth,  six 
shillings  per  week  for  her  maintenance  during  her  residence  in 
this  province,  and  that  public  notification  be  given  throughout 
this  province. 

If  what  the  husband  alleged  and  the  wife  admitted  was  true, 
it  was  clear  that  he  was  entitled  to  an  absolute  divorce,  unless 
he  had  condoned  her  offence.  If  he  had,  he  had  no  standing, 
and  should  have  been  sent  out  of  court.  But  this  anomalous 
decree,  unless  as  a  personal  order,  pendente  lite,  was  outside 
the  pale  of  all  law. 

There  is  no  evidence  which  has  any  tendency  to  show  that 
the  matter  up  to  this  time  had  ever  been  brought  to  the  atten- 
tion of  the  house  of  representatives. 

What  would  seem  to  have  been  the  second  petition,  or  libel 
for  divorce,  was  read  before  the  council  board  at  the  legislative 
session  on  February  10,  1703.  This  can  be  found  at  length  in 
3  Prov.  Papers  277,  278. 

This  set  up  the  marriage,  birth  of  three  legitimate  children, 
non-access  for  two  years,  adultery  and  conviction  thereof  before 
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the  council  and  her  confession,  the  birth  of  another  child  as  the 
fruit  of  this  adulterous  connection,  and  prays  for  "a  divorce" 
or  "  separation." 

Both  houses  concurred  in  granting  a  divorce — a  ffiensa  et 
tho7-o.  The  decree  is  set  out  at  length  in  3  Prov.  Papers  279, 
280.  A  copy  was  served  upon  Mrs.  Holland  by  the  secretary, 
who  also  showed  her  the  original. 

This  was,  if  possible,  a  greater  travesty  upon  justice  than  the 
other. 

So  far  as  known,  it  was  the  first  and  last  divorce  a  7nensa  et 
thoro  in  New  Hampshire,  and  the  first  legislative  divorce  here 
of  any  kind.  Such  divorces,  as  we  have  seen,  began  at  a  very 
early  period  in  some  of  the  colonies.  Legislative  naturalization 
of  aliens  began  with  the  act  of  the  colonial  assembly  of  Mary- 
land, in  1666.  In  1773,  George  the  III,  by  instructions  to  the 
governors  of  New  Hampshire,  Massachusetts  Bay,  New  York, 
New  Jersey,  Virginia,  North  Carolina,  South  Carolina,  Georgia, 
East  Florida,  West  Florida,  Quebec,  Nova  Scotia,  the  island 
of  St.  John,  Barbadoes,  Leward  Islands,  Grenades,  Dominica, 
Jamaica,  Bahamas,  and  Bermuda,  prohibited  such  acts  of 
divorce  and  legislation. 

On  April  12,  1771,  an  act  was  passed  in  New  Hampshire 
*•'  dissolving  the  marriage  relation  of  Greenwood  Carpenter  and 
Sarah  Leathers."  This  divorce  was  granted  for  adultery  proved 
and  confessed  by  her  under  her  hand  and  seal.  Probably  for 
the  reasons  which  caused  the  king  to  issue  this  proclamation, 
this  act  was  disallowed  by  the  king  in  council  Sept.  i,  i773' 

On  December  14,  1773,  the  disallowance  was  communicated 
by  the  governor  to  the  council,  who  "  did  thereupon  advise  that 
a  proclamation  be  printed  in  the  New  Hampshire  Gazette  in 
consequence  of  the  order  aforesaid  to  render  the  said  act  null 
and  void."     7  Prov.  Papers  22. 

All  divorces  since  Holland's  case  were  legislative  until  the 
divorce  jurisdiction  was  transferred  bodily  to  the  highest  court 
of  the  state  by  the  constitution  of  1784,  by  which  alone  divorces 
have  been  granted  from  that  day  to  this. 

From  the  earliest  period  to  the  present  time  the  parties  have 
been  allowed  to  testify.  Until  at  least  as  late  as  Poor  v.  Poor, 
decided  at  the  December  term,  1836,  8  N.  H.  307,  the  parties 
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were  usually  heard  upon  affidavits,  which  were  frequently- 
drawn  up  by  the  parties  themselves,  or  by  some  justice  of  the 
peace. 

From  March  i6,  1680,  to  the  present  hour,  there  has  been 
a  radical  difference  between  our  two  legislative  bodies,  and  this 
was  especially  marked  during  the  entire  provincial  life  of  New 
Hampshire.  The  council,  as  a  whole,  was  the  representative  of 
royal  authority,  and  the  stronghold  of  favorites,  placemen, 
nepotists,  and  of  an  aristocracy  that  prided  itself  on  its  "  blue 
blood." 

The  house  of  representatives  was  not  unfrequently  termed  by 
the  royal  governors  "the  commons,"  and  in  the  long  run,  for 
good  or  for  evil,  it  has  fairl}^  represented  the  township  system, 
and,  through  that,  the  people.  The  house  from  the  outset, 
when  a  proper  case  was  made,  voted  steadily  for  divorce,  and 
the  council  for  quirks  instead  of  justice. 

The  case  of  Martha  Langdon,  otherwise  Barrell,  v.  William 
Barrell,  is  a  pointed  illustration.  On  November  37,  1765,  three 
months  after  marriage,  she  filed  her  libel  for  divorce.  The 
charge  was  impotency.     The  prayer  was  as  follows  : 

"  That  your  petitioner  is  advised  that  by  the  canon  law  & 
also  by  statute,  she  is  entitled  to  a  divorce  a  vinctdo  772atri- 
monii^  or  the  bonds  of  matrimony  by  reason  of  the  premises 
had  the  same  happened  in  England,  and  your  petitioner  had 
proceeded  therefor  in  the  spiritual  court  there.  And  that  as  no 
such  court  exists  here,  your  petitioner  must  of  necessity  apply 
to  the  general  court,  where  the  matter  of  this  petition  is  prop- 
erly cognisable  and  your  petitioner  may  meet  with  redress. 

"Your  petitioner  therefore  most  humbly  prays  that  vour  ex- 
cellency &  honours  will  take  the  matter  of  this  petition  into 
your  consideration  &  that  the  said  William  may  be  cited  to 
answer  and  your  petitioner  may  be  permitted  to  enter  into  such 
proofs  of  her  allegations  as  to  your  excellency  &  honours  shall 
seam  meet  &  satisfactory  and  that  she  may  have  leave  to  bring 
in  a  bill  of  divorcement,  whereby  the  said  formal  marriage  be- 
tween your  petitioner  and  her  said  husband  may  be  rendered 
and  declared  null  and  void  to  all  intents  and  purposes." 

The  parties  were  heard  in  person  and  by  counsel.  On  No- 
vember 30,  1765,  the  house  voted  to  grant  her  prayer,  and  forth- 
7* 
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with  sent  this  vote  to  the  council,  which  on  January  23,  1766, 
concurred  in  the  vote  of  the  house  with  an  amendment  that 
either  party  might  bring  in  bill  for  a  divorce  a  metisa  et  thoro 
"to  liberate  the  parties  from  all  demands  of  their  persons  or 
estates  respectively,  unless  some  future  mutual  agreement  be- 
tween the  said  parties  to  the  contrary  should  take  place,  until 
which  time  their  issue  be  illegitimate." 

The  stupidity  and  infamy  of  this  amendment  are  incompara- 
ble. Mrs.  Barrell,  if  she  proved  her  case,  was  entitled  to  a 
sweeping  judgment  in  her  favor.  If  she  failed,  she  should  have 
been  turned  out  of  court.  Instead,  the  parties  were  left  both 
married  and  single,  and  their  otlspring  were  made  bastards. 
Having  decided  the  case,  the  upper  house  began  taking  testi- 
mony. They  ordered  a  medical  inspection  of  the  husband,  a 
thing — though  allowed  in  the  spiritual  courts  and  Plymouth 
colony — which  never  received  sanction  even  in  Vermont  until 
1S62,  in  the  famous  case  of  Le  Barron  v.  Le  Barron,  35  Vt. 
365-372,  in  which  the  opinion  was  delivered  by  Chief-Justice 
Poland. 

The  report  of  the  examiners  was  made  on  January  24,  1766, 
the  next  day  after  the  matter  had  been  decided  by  the  council, 
and  is  as  follows  : 

"  Whereas  Martha,  the  wife  of  William  Bai-rell  hath  pre- 
ferred a  petition  to  his  excellency,  their  honores  the  council,  & 
house  of  representatives  for  leave  to  bring  in  a  bill  of  divorce 
on  account  of  the  impotency  of  the  sd  William. 

"We,  the  subscribers,  being  desired  by  the  honbl.  councill 
to  examine  the  said  William  Barrell,  do  report  upon  oath,  that 
after  due  examination  of  the  sd  William,  we  find  him  amply 
furnished  to  satisfy  the  natural  &  rational  inclinations  of  any 
modest  woman,  &  that  as  far  as  we  can  discover  there  does  not 
appear  an}'  mark  of  impotency. 

Clemt.  Jackson 
Danl  Rogers 
A.  R.  Cutter. 
Portsmouth  24th  Jany.  1766." 

A  careful  examination  of  the  libel  and  the  medical  certificate 
shows  that,  while  the  latter  apparently  negatives  the  charge  in 
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the  former,  it  does  not  really  deny  that  Mr.  Barrell  was 
impotent. 

But  on  January  25,  1766,  the  house,  after  consideration,  re- 
fused to  concur  in  the  amendment  proposed  by  the  council. 

What  became  of  this  case  is  not  certainly  known,  but  Dr. 
Bouton,  7  Prov.  Papers  148,  among  other  things,  states  that  be- 
tween August  iS  and  October  2,  1767,  a  bill  was  passed  "to 
dissolve  the  marriage  of  Wm.  Barrell  with  Martha  Lang- 
don." 

From  1703  until  1784  the  legislature  acted  upon  the  theory 
that  it  had  the  powers  of  parliament,  but  the  propriety  of  its 
exercise  in  a  particular  case  was  another  question. 

The  act  of  February  17,  1791,  authorized  divorces  from  the 
bond  of  matrimony  of  parties  within  the  prohibited  degrees,  for 
bigamy,  impotency,  adultery,  absence  for  three  3ears  without 
being  heard  of,  failure  on  the  part  of  an  absent  husband  to  sup- 
port his  wife  for  three  years  together,  and  for  extreme  cruelty. 

Our  present  laws  reduce  the  causes  one,  and  add  nine,  an  in- 
crease of  eight.  These  additions  are  mainly  nominal  rather 
than  real,  and  are  practically  for  the  benefit  of  wives.  No 
causes  have  been  added  for  twenty-nine  years.  One  of  these, 
in  1854,  gave  the  wife  a  right  to  a  divorce  where  a  husband 
had,  and  the  other  gave  the  wife  whose  husband  had  been  ab- 
sent from  the  country  for  ten  years  and  neglected  to  provide  for 
her  and  to  assert  his  marital  rights  here,  a  divorce.  These  were 
both  but  forms  of  desertion. 

Aside  from  these,  no  new  cause  has  been  added  since  Decem- 
ber 24,  1840. 

A  brief  summary  of  the  history  of  the  causes  created  after  the 
act  of  1791  and  before  the  revision  may  be  found  useful. 

What  is  known  as  the  ninth  cause  grew  out  of  the  troubles 
between  Mary  M.  Dyer  and  Joseph  Dyer  the  Enfield  Shakers, 
and  parents  of  Caleb  and  Orville  Dyer. 

She  wanted  a  divorce,  and  a  part  of  the  property  which  she 
and  her  husband  had  carried  to  the  Shakers. 

On  December  24,  1824,  an  act  was  passed  giving  a  husband 
or  wife,  when  the  other  party  had  joined  a  sect  believing  as 
the  Shakers  did,  and  so  acting  for  three  years,  a  divorce.     The 
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second  and  third  sections  made  the  statute  applicable  to  the  case 
of  Mrs.  Dyer  without  naming  her. 

At  the  May  term,  1828,  she  filed  her  libel.  It  was  contested, 
but  at  the  November  term,  1830  (5  N.  H.  271),  she  prevailed. 
This  is  the  foundation  of  all  our  non-cohabitation  statutes. 

At  the  May  term,  1839,  Isaac  B.  Greenlaw,  of  Boston,  Mass- 
achusetts, was  convicted  of  felony  and  sent  to  the  state  prison  in 
that  state.  His  wife  was  from  Maine.  She  wanted  a  divorce. 
On  December  24,  1840,  an  act  was  passed  covering  such  cases. 
She  soon  after  applied  here  for  a  divorce.  It  was  denied  in 
1841  (12  N.  H.  200)  upon  the  ground,  first,  that  strangers 
could  not  use  our  courts  as  unmarrying  machines,  and,  second, 
that  the  statute  could  not  constitutionally  cover  a  case  which 
arose  before  the  statute. 

In  1866,  in  Martin  v.  Martin,  47  N.  H.  52,  our  court,  Chief- 
Justice  Perley,  speaking  for  the  full  bench,  though  the  contrary 
interpretation  had  been  acted  upon  by  the  court  of  which  he 
was  a  member,  decided  that  the  wife  was  not  entitled  to  a  di- 
vorce unless  the  husband  was  imprisoned  in  the  New  Hamp- 
shire state  prison.  In  this  way  an  efliicacy  was  given  to  our 
state  prison  not  possessed  by  others. 

Judge  Fowler,  one  of  the  commissioners  of  revision  in  1867, 
who  did  not  relish  the  views  of  Judge  Perley  in  this  particu- 
lar overmuch,  so  changed  the  law  by  the  General  Statutes  as  to 
take  away  the  special  virtue  and  charm  of  an  imprisonment  in 
our  state  prison. 

The  act  of  December  24,  1840,  added  in  form  one  new  cause, 
habitual  drunkenness  for  three  years.  This  was  to  meet  a 
special  case.  But  as  in  95  cases  out  of  100  such  a  drunkard  be- 
comes a  brute  instead  of  an  unoffending  simpleton,  and  is 
guilty  of  extreme  cruelty,  it  affected  but  a  small  percentage  of 
cases. 

Cruelty  had  long  been  a  recognized  cause  for  divorce.  Some 
eminent  jurists,  with  more  book  learning  than  sense,  held  that 
while  it  was  cruelty  for  a  husband  to  strike  or  otherwise  phys- 
ically ill-treat  his  wife,  though  she  might  recover  from  it  in  an 
hour  or  a  day,  it  was  not  cruelty  if  without  physical  violence 
he  tortured  her  out  of  her  senses  or  tormented  her  to  the  con- 
fines of  the  grave.     Others  held  exactly  the  reverse. 
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To  get  rid  of  this  doubt  in  some  special  cases,  and  the  influ- 
ence of  Chief-Justice  Parker,  who,  according  to  the  common 
understanding  of  the  profession,  hated  divorces  because  he  hated 
women,  and  hated  women  because  a  pretty  sweetheart,  when 
he  was  young,  "bit  him  in  the  mouth,"  the  legislature  on  Decem- 
ber 24,  1840,  provided  that  it  should  be  a  cause  of  divorce 
*'when  either  party  shall  so  treat  the  other  as  to  injure  health  or 
endanger  reason." 

These  are  nothing  more  than  forms  of  cruelty,  and  really  add 
nothing,  but  in  the  present  statute  are  put  down  as  making  two 
additional  causes  for  divorce.  The  others  are  simply  forms  of 
desertion,  and  with  a  sensible  court  there  never  was  the  slightest 
occasion  for  any  of  them. 

The  act  of  December  24,  1840,  provided  that  "  when  the  con- 
duct of  either  party  shall  be  so  gross,  wicked,  and  repugnant  to 
the  marriage  covenant  as  to  occasion  the  separation  of  the  other 
for  the  space  of  three  years,  or,  having  been  so  gross,  wicked, 
and  repugnant  to  the  marriage  covenant  as  to  occasion  the  sep- 
aration of  the  other,  shall  so  continue  to  be  for  such  further 
space  of  time,  not  less  than  one  year,  as  to  amount  to  three 
years." 

This  provision  manifestly  owed  its  origin  to  a  special  case  or 
cases  not  covered  by  the  general  law.  It  was  swept  away  by 
the  revised  statutes  in  1S43. 

More  than  two  hundred  years  ago  divorces  would  have  been 
granted  for  all  the  causes  set  forth  in  our  statutes,  unless  possi- 
bly for  habitual  drunkenness  and  imprisonment  in  the  state 
prison. 

The  act  of  July  2,  1870,  which  took  effect  after  January  i, 
1871,  transferred  the  trial  of  divorce  causes  from  the  law  to  the 
trial  term.  My  purpose  in  framing  this  act  was  not  to  facilitate 
divorce,  but  to  get  rid  of  the  ruinous  expense  of  masses  of  depo- 
sitions,* and  to  enable  the  court,  by  oral  hearings  and  by  the 
power  to  "  require  the  personal  attendance  of  any  witness  or 
witnesses,"  to  sift  the  truth  from  falsehood,  and  prevent  the 
granting  of  divorces  upon  manufactured  paper  testimony. 

While  all  fraud  and  collusion  cannot  be  prevented,  this  act 

•Between  four  thousand  and  five  thousand  pages  of  depositions  were  taken  in  a  single 
case. 
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has,  in  general,  admirably  answered  the  end  for  which  it  was 
designed. 

We  have  more  divorces  now  than  formerly, — first,  because 
we  have  more  people  ;  and,  secondly  and  mainly,  because  of  the 
character  of  the  floating  population  that  comes  and  goes  in  our 
manufacturing  towns,  and  the  influence  that  population  has 
upon  the  people  in  the  lower  walks  of  life, — but  not,  as  so  many 
without  due  consideration  suppose,  because  the  statutes  have 
been  steadily  creating  new  causes,  or  growing  more  lax  in 
terms  or  in  substance. 

Intelligent  members  of  the  profession  do  know,  and  the  gen- 
eral public  should  know,  that  there  never  has  been  a  time  in 
the  history  of  New  Hampshire  when  any  divorce  tribunal  has 
been  disposed  to  favor  divorces.  The  tendency  has  always 
been  the  other  way,  and  this  tendency  was  very  marked  during 
the  time  that  Judge  Parker  was  a  member  of  our  highest  court, 
and  largely  so  under  those  who  succeeded  him  down  to  1855. 
Counsel  were  not  allowed  to  agree  upon  alimony,  even  where 
there  was  notoriously  a  clear  cause  for  divorce.  The  judicial 
scales  have  always  inclined,  and  do  to  this  day,  against  divorce. 
The  real  difliculty  lies  deeper.  So  long  as  divorces  are  allowed 
for  any  cause,  there  will  in  spite  of  the  judges  be  what  are  prac- 
tically divorces  by  consent :  whether  that  consent  be  express  or 
tacit  is  immaterial.  Married  couples,  for  a  variety  of  causes 
and  under  a  great  variety  of  circumstances,  grow  weary  of  the 
tie,  or  one  of  the  parties  does,  and  the  other  at  last  makes  no 
sign.  In  person  or  through  friends  they  come  to  understand 
each  other.  Often  there  is  a  real  ground  for  divorce,  or  there  is 
a  clear  apparent  cause,  where  one  of  the  parties  does  not  appear. 
If  this  fails,  one  of  the  parties  does  an  act  which  is  a  palpable 
cause  for  divorce,*  or  one  where  there  is  no  guilt,  but  which 
under  the  circumstances  is  strong  evidence  of  guilt.  The  cause 
is  entered  and  goes  to  proof.  The  defendant  does  not  appear, 
the  case  is  clear,  and  the  decree  follows.  Not  unfrequently 
couples  are  divorced  for  desertion,  cruelty,  etc.,  etc.,  where 
the  real  cause  is  adultery  ;  but  the  parties  put  it  upon  another 

*  The  supreme  court  of  one  of  our  sister  New  England  states  once  denied  a  divorce  upon 
the  ground  that  they  "were  not  fully  satisfied  that  the  adultery  charged  was  committed  j» 
good  faith." 
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ground,  whicli  often  is  the  result  of  the  first  cause,  to  avoid 
scandal,  loss  of  reputation  and  position  of  the  parties  or  their 
friends,  and  more  frequently  that  of  children.  The  only  way  in 
which  this  can  be  stopped  is  to  adopt  and  extend  the  practice 
which  prevails  in  the  mother  country,  to  wit,  make  it  the  duty 
of  the  attorney-general,  or  some  other  public  officer,  to  inter- 
vene in  every  divorce  suit,  and  pay  the  expenses  thereof  out 
of  the  public  treasury.  The  state  undoubtedly  cares  for  the 
morals  of  its  people,  but  it  is  very  questionable  if  it  adopts 
the  only  remedy  which  can  in  any  practical  sense  be  found  to 
be  effective. 


